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RIPARIAN DAMAGES ON THE EAST BANK OF THE MISSISSIPPI 

RIVER. 



Committee on the Judiciary, 

House of Representatives, 

Friday, March 22, 1912, 

The committee met at 3 o^clock p. m., Hon. Henry D. Clayton, 
chairman, presiding. 

The Chairman. The committee will be in order. I say to Rep- 
resentative Dickson and Representative Collier that at their instance 
this meeting was called this afternoon to hear them, if they desire 
to be heard themselves, and to hear gentlemen from Mississippi who 
are interested in the subject matter of the bUl now before tne com- 
mittee. The bill is as follows: 

[H. R. 19412, Sixty-second Congress, second session.] 

In the House of Rbpresbntatives. 

February 3, 1912. 

Mr. Dickson of Mississippi introduced the following bill; which was referred to the 

Committee on the Judiciary and ordered to be printed. 

A BILL To create a commission to Investigate and report the question of the ilahility of the United States 
Government for riparian dama^ on the cast bans of the Mississippi River between Vicksburg, Mis- 
sissippi, and Bayou Sara, Louisiana. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled ^ That a commission shall be, and is hereby, instituted to inves- 
tigate and report upon the question of the liability of the United States Government 
for damages done to riparian lands on the east side of the Mississippi River, from 
Vicksburp: down to Bayou Sara, Louisiana; that it shall be the duty of the commission 
to determine, first, whether there is or ought to be any liability upon the part of the 
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Government for the damages done, and, if it ahall determine that there be any liability, 
then to investigate and report upon the amount of the dama^ done, and such repjort shall 
show the amoimt of the damage ascertained and determmed to have been inflicted 
upon individual landowners, and shall be certified to the Court of Claims, and in the 
adjudication of all claims arising under this act by the Court of Claims the findings of 
the commission so certified shall be held to be prima facie correct. 

Sec. 2. That the said commission shall consist of three men; one to be an engineer 
of the Army, one an engineer from civil life, and one a lawyer, all to be appointed by 
the President of the United States, by and with the advice and consent of the Senate. 

Sec. 3. That said commissioners shall hold their offices for the term of four months, 
and E^iall be paid each the sum of two thousand five hundred dollars. 

Sec. 4. That said commission shall be authorized to summon witnesses, to take their 
testimony, and to obtain and keep and compile documentary and other testimony; 
to hold meetings at such places as to them seems necessary and advbable, with the vieV 
of performing the duties imposed upon them; and to employ such clerical and other 
assistance as may be necessary to the performance of said duties. 

Sec. 5. That there is hereby appropriated, out of any money in the Treasury not 
otherwise appropriated, the sum of seven thousand five hundred dollars for salanes 
of the commissioners, and a sum not to exceed five thousand dollars for the traveling 
and other expenses of the commission and for the compensation of its employees. 

Mr. Collier. I wish to state that I am much obUeed to the com- 
mittee for giving us this hearing, and I requested the chairman to 
give us this hearing at the instance of my colleague, Mr. Dickson, 
who had been called home by sickness in his family. 

I am in entire sympathy with the measure, but it is Mr. Dickson's 
bill, and he will, of course, take charge. 

The Chairman. We will be pleased to hear from Mr. Dickson. 

STATEMENT OF HOlf . WILLIAM A. DICKSON, A EEPBESENTATIVE 

IN CONOKESS FROM MISSISSIPPI. 

Mr. Dickson. Mr. Chairman, on February 3 I introduced House 
bill 19412. There has been in that section of the State whence I 
come a characteristic suffering by all the people in the inundated or 
unprotected sections where levees have not been built. It so hap- 
pened that in the western border and in the eastern border 

The Chairman. Let me interrupt you here and read the title of 
the bill again: **A bill to create a commission to investigate and report 
the question of the liability of the United States Government for 
riparian damages on the east bank of the Mississippi River between 
Vicksburg, Mississippi, and Bayou Sara, Louisiana.' 

Mr. Dickson. Yes. That scope of country on that coast of the 
river, Mr. Chairman, comprehends and contemplates about 254 
miles, as I understand it. That does not necessarily mean the line 
as the crow flies, or in direct course of procedure. It is, as you 
know, who have traveled that river, the subject of many bends, 
deflections, and complications in the flood of that mighty tidal stream. 

We have a peculiar condition existing there. It is one that involves 

I'udicial consideration, material consideration, and the matters that 
belong to commerce and to navigation. It has been well demon- 
strated by those who advocate the theory of the building of levees 
for the purposes of navigation, with a continuous line on each side, 
without any flood line, without the crevasse that results by a lack 
of that levee, that there is an impediment at once established. I 
might mention that a Uttle south of the city of Natchez, at what is 
known, I believe, as Fords Bar, there is one of the greatest impedi- 
ments to the flow of the Mississippi River, notwithstanding it did not 
impede the coming of two of tne mightiest crafts that float the 
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waters of earth and fly the flag of this great Republic. It has been 
accepted as the theory of our Government that tne building of levees 
was for the purpose of estabhshing better navigation of that great 
stream, through which for less than 1 mile at its mouth the greatest 
commerce upon the face of God's earth passes. The Amazon, none 
of the rivers of the earth, Europe with her teeming millions^ with her 
Volga, with her Rhine, with ail other streams — all these pale into 
insigoiflcance when compared with this splendid auxihary of com- 
merce and civiliz.\tim and the navigation progress of a progressive 
people. 

I live in a river county, not immediately on its banks. My own 
possessions are not those that are usually termed riparian lands, but 
in that county there are thousands and thousands of acres which in 
my memory Imew no inundation by reason of nature's flood, until, by 
a wise procedure, this Government did incorporate the system of the 
building of those levees for the purpose of deepening tlie channel of 
that river. But w^e have committed errors; we have erred. Mis- 
takes always occur in the lives of men, and we have left what may be 
termed a gap in that river from Vicksburg to Bayou Sara, some 254 
miles, unprotected on one side, .with great pockets, troublous minor 
crevices, accumulation of sand causing the lessening of depths, the 
destruction of properties inevitable and to be expected and suspected 
by every youth wno has ever fished with a pole and line and found 
the sand bars, where the incoming or outgoing stream came or went. 

Mr. Webb. Is that continuous on the west bank; that is, the levees f 

Mr. Dickson. Yes, sir. 

Mr. HiGGiNS. May I ask you, Mr. Dickson, for information, whether 
the Government is now appropriating money for levees at or near 
this point ? 

Mr. Dickson. At or near this point? 

Mr. IIiGGiNS. Yes; that is, within several hundred miles? 

Mr. Dickson. There is not; I think I speak with accuracy, a mile 
from Cairo, lU., and even beyond, to the mouth of the river, some 
1,300 miles, and I think I speak accurately, where the Government 
has not built and maintained, with the assistance of the States 

Mr. IIiGGiNS. That is a continuing project, is it not, now? I am 
very unfamiliar with just what the Government has done there. 

Mr. Dickson. It is not a continuing project. It was held — to 
explain to you more fully — that the hills, the bordering hills, the great 
palisades of nature that extend back from 7 to 1 5 miles, would anord 
a sufficient barrier against the encroachment of these levees. That, 
in a measure, is true; but what is it domg ? It is lessening the power 
of navigation by reason of the raising of the bottom of the cnannel and 
consequently impeding commerce and navigation, and I speak par- 
ticularly of one location which I have in part, with my Senators, the 
honor to represent — the city of Natchez. 

Mr. HiGGiNs. I am not speaking in criticism, but for information. 
It occurs to me, upon reading the oill, that it is a matter that would 
more properly be considered by the Rivers and Harbors Committee 
than by this committee, because they know to a far greater degree 
than we, I take it, just what the Government has been doing on the 
river. 

Mr. Dickson. I appreciate the gentleman's liberality, and I wish 
to say in response that it is not the purpose of those who come here to 
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seek, nor is it mine; who am here for them, to appeal, to ask for any- 
thing except that which belongs in equity and justice to one portion 
of the people, as it has been set aside and allotted 

Mr. HiGOiNS. I appreciate all that, Mr. Dickson. 

Mr. Dickson. Any question you may ask, which is in my power to 
answer, it will give me pleasure to answer. 

Mr. HiGGiNS. That is very kind of you. There might be manj 
questions that ought to be considered before action was taken on this 
bUl, and it occurred 'to me that those matters involved in the consid- 
eration of this bill would be more properly before the Rivers and 
Harbors Committee. 

Mr. Dickson. I will say this in answer 

Mr. HiooiNS. Was it your motion, Mr. Dickson, that referred it 
here ? Do you happen to know how it came here ? 

Mr. Dickson. I am the author of the bill. 

Mr. HiGOiNs. Yes. 

Mr. Dickson. I went to a majority of the members of the Rivers 
and Harbors Committee, I went to the parliamentarian of the House. 
I went to one of my Senators — the other was absent — and I submittea 
to them the propnety of whether or not it should be submitted — this 
bill was submitted to the Judiciary Committee on the ground that it 
involved judicial questions. It was not so much of an en^neering 
feat, it was not so much of a question that involved technical mforma- 
tion possessed by an engineer as one which belonged to a commit- 
tee 

Mr. HiGOiNs. Then it came to this committee advisedly ? 

Mr. Dickson. Advisedly so. 

Mr. Higgins. Then let me ask you, Mr. Dickson, in line 8, page 1 
of the bill, it says 'Hhat it shall be the duty of the commission to de- 
termine, first, whether there is or ought to be any liability upon the 
part of the Government for the damages done." 

Air. Dickson. Yes, sir. 

Mr. Higgins. Now, in the time that I have had to consider the bill, 
it does not appear that there is any provision for a report by tliis com- 
mittee unless there is a liability. That is to say, it the commission 
finds a liability, then they are directed to report. 

Mr. Dickson. They are directed to report to the Court of Claims 
that they find that damages have been done. 

Mr. ifioGiNS. If there is a liability. 

Mr. Dickson. Yes. 

Mr. Higgins. But are not directed to if they find there is no lia- 
bility ? 

Mr. Dickson. The Court of Claims then decides on their recom- 
mendations if there be liabilty, and if such liability exists, how much 
and for what purposes. 

Mr. Higgins. That duty only devolves upon them in case they find 
a liability. In case they do not find a liabihty this bill does not direct 
them to make a report to anybody. 

Mr. Dickson. I tliink not. 

Mr. Higgins. I tliink it ought to. Do you not tliink, Mr. Dickson, 
that there ought to be a report even though they should find there is 
no liability, or ouglit not to be a liabihty? 

Mr. Dickson. I do not see that there is any inhibition or provision, 
so far as a report to be made is concerned. The committee may report 
back. 
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Mr. Floyd. Would it naturally follow that they would make a 
report to Congress ? 

Mr. Dickson. I think most assuredly so. 

Mr. HiGGiNS. They would, but outside of the bill, if they did so. 

Mr. Webb. It seems to nie this language would compel them to 
report, whether there is or is not Uability, under this resolution. 

Mr. KucKER, of Missouri. Suppose they find there is no liability, 
and conclude there ought not to be ? 

Mr. Dickson. Then they shall report that. 

Mr. HiGGiNS. Your bill does not so provide. 

Mr. Webb. It sa3^s it is to report first whether there is or ought to 
be any liability. 

Mr. HiGOiNS. Suppose they find there is no liability and there 
ought not to be any liabihty ? What part of the bill directly reports ? 

Str. Webb. Right here, on page 1, whether there is or ought not 
to be. 

Mr. IIiGoiNS. Suppose they find there ought not to be ? 

Mr. Webb. That is provided for. 

Mr. Dickson. I think the gentleman from North CaroUna is correct. 

Mr. Ritcker, of Missouri. Read on line 10, *4f it shall determine 
that there be any liability, then to investigate and report upon the 
amount of the damage done.** 

Mr. Webb. That is mere detail. 

Mr. Dickson. Most assuredly, and I wsh to say for those whom I 
represent here that anything that will correct, amend, and make 
more clear this proposed legislation will be most pleasantly received. 

Mr. Webb. Let me ask you this question. Do you contend that 
the levees as constructed on the west bank cause this overflow on the 
east bank. 

Mr. t)iCK80N. Mr. Webb, I have resided for 50 years in a river 
county. I remember with distinctness — I think the first disastrous 
overflow that I recollect was in 1892. There are good river men 
here who reside on the banks of the Mississippi. Up to that time 
he who plowed and sowed had as much an assurance for a return for 
his labor as upon the great prairies of Missouri; up to that time there 
had been 13 or 14 overflows in the history of man. Since that time 
it has been almost if not quite an annual recurrence and occurrence. 

Mr. Webb. What do you attribute that to? 

Mr. Dickson. Yes, sir; I can fix it for you in one minute. 

Mr. HiGGiNs. It is not claimed that there is any governmental 
UabiUty? 

Mr. Dickson. Oh, no. 

Mr. HiGGiNS. If there was it would not be necessary to have tliis 
commission ? This commission is to determine whether there is or 
ought to be. If there is not, is a commission needed ? 

Mr. Dickson. The Congress is not a judicial body; it is a legisla- 
tive body. We may create commissions for investigation and report 
to those tribunals which have the power to decide as to amounts 
and to responsibility. 

Mr. Webb. You claim that in equity and good conscience the 
Government owes those riparian owners for damages? 

Mr. Dickson. I do. 

Mr. Webb. Why do you claim it? 
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Mr. Dickson. I claim it on this ground, that it has ever been the 
governmental policy to improve its great internal highways for the 

Eurpose of navigation and transportation, and in so doing that they 
ave neglected one link in the chain of harmony that belongs to 
them by right, by law, and under the Constitution. Then, the Grov- 
ernment is responsible for its negligence and its dereliction. 

Mr. Webb. And their failure to build the levee on the east side ? 

Mr. Dickson. They have failed to put one bit of work there. 

Mr. HiGGiNs. And their failure to make that provision has resulted 
in damage to those adjoining the bank of tne river; is that the 
situation ? 

Mr. Dickson. Unquestionably true. With the exception of one 

Mr. HiGGiNS. And if the levee was constructed there would be no 
damage: is that true? 

Mr. Dickson. If the levee was constructed the liability that would 
be running would be the minimum. 

Mr. HiOGiNS. Would be the same liability as exists where other 
levees are ? 

Mr. Dickson. Just a moment. 

Mr. Higoins. Certainlv. 

Mr. Dickson. It would confine that stream, the thread of that 
great river, within given lines; its scouring power would be increased, 
the depths of channels would be augmented almost beyond the power 
of description, and I point you to every other portion of the river 
where both sides are leveed and maintained, where crevasses are 
prevented by a system of different contrivances that the Govern- 
ment engineers have adhered to, that there they have no destructive 
floods, and since 1892, as I remember, as I said a while ago, scarce one 
year has passed over our heads when we did not have a flood. You 
may ask the question, gentlemen, Why do you people not help your- 
selves ? I imagine that the revenues from Rome when Nero viewed 
its destruction were not as great as before. I can tell you of places 
in my own county, in my own district, from one end to the other, that 
were veritable sources of revenue that would do justice to a Croesus 
himself 20 years ago, and to-day they are poverty stricken by reason 
of those conditions which vou have kindlv asked me to explain. 

Mr. Floyd. In that connection let me get a further idea. I do not 
think it has been brought entirely out, as I understand the proposi- 
tion. As I understand you, your contention is that by reason of 
building this continuous levee on one side for purposes of improving 
the navigation of the river, that that has caused a greater volume of 
water: in building this levee on the west banlv of the river it has 
caused a greater volume of water to overflow these lands than would 
in the course of things, if left undisturbed, and thereby damage Ls 
done ? 

Mr. Dickson. Yes, sir. 

Afr. DoDDS. That the water would not spread to the other side? 

Mr. Floyd. And while the Government would not be responsible 
for that natural overflow, your contention is that if by its own works 
it has caused 

Mr. Dickson. By the artificial work of the Government. 

Mr. Floyd. Then the Government should be responsible? 

Mr. Dickson. For the purpose of governmental navigation and 
increasing its power as a nation it has built a levee here and one on 
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that side, and it has left a gap here which creates an eddy — if you please, 
a sandbar — which permits that water over four or five counties to 
inundate thousands and thousands of acres of land to an extent beyond 
all these prohibitive dikes or levees. 

Mr. HiGGiNS. Is it part of the plan of the engineers of the War 
Department to eventuallv construct a levee at this point ? 

Mr. Dickson. It has l)een recommended time and again by the 
engineers of the Government and by the river commission that 
either one of two or three things be done — ^levee it, pay the people 
for their property, or resort to forest reserves from this magnificent 
timbered country. 

Gentlemen, it is not easy to conceive of that splendid countrv, more 
than 350 miles long, from 10 to 15 or 20 miles wide, with the fertility 
that belongs to the fabled richness of the Xile itself. 

I live there. It is a part of this system of government; it belongs 
to the policy, a policy that has long since been accepted or adopted, 
and we come, not as aliens or foreigners, asking for tribute, my 
countrymen, but as contributors to this Government's strength, its 
power, and material wealth. 

Only two years ago there came to my little city, Natchez, that 
splendid vessel, a Gibralter afloat, named for mv commonwealth. I 
went down on several occasions, and on one there were gentlemen 
that I see here, who accompanied me on that trip, to argue with the 
Secretary of the Navy the navigability of the stream, for had we 
expended ad these years the millions we had, and that were of no 
use, why proceed further? We addressed him. They doubted, at 
that time, I think about the 22d of May, when wind and water were 
of such doubtful issue, if it would be safe to send a craft of that 
magnitude up that great river; its muddy bottom, with no holds to 
catch, with no precipitous material at its substrata; and he, the 
Secretary, asked me tliis question, Would you risk ten millions of 
dollars to ascertain that one fact ? I said to him in reply, if I can 
recall the words — they are correct as I can remember — ''Sir, if to 
demonstrate the navigability of that great artery of trade and com- 
merce, which rivals at present all rivers the world around, and can 
still further accede and progress, I would pay your ten millions of 
dollars as I would play a paw^n.'^ 

The Chairman. Mr. Dickson, I do not desire to interfere with the 
order of your argument, but for the information of the committee, I 
want to ask you some questions. 

Mr. Dickson. Yes, sir. 

The Chairman. This matter has been considered heretofore in 
several ways. It has been before the Court of Claims, has it not, on 
the part of these landowners, for damages? 

Mr. Dickson. I do not think that this question, or questions 
identical with the propositions here laid down, have ever been before 
the Court of Claims. We have had, as you know. Judge, many 
questions before that tribunal. We have had confiscated cotton. We 
have had much of the destruction of property by the appropriation 
of the Federal Government, but I do not think in the present form. 

The Chairman. I do not mean 

Mr. Dickson. Pardon me just a moment. 

The Chairman. That was a preliminary question; there were some 
others I wanted to ask vou. 
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Mr. Dickson. No, sir; I think not, to answer you concretely. 

The Chairman. There has been, then, a case or cases before the 
Court of Claims in which this question of damage done by the over- 
flow resulting from the building of levees on the west bank of the 
Mississippi River, that, drawing the water, when there was a freshet, 
over on the east bank, causing this inundation of the lands and 
plantations over there ? 

Mr. Dickson. I think, incidentally, cases have come 

The Chairman. And did not the Court of Claims hold that that 
was not a judicial Question, but was one for the legislature, and was 
one Congress shoula deal with ? 

Mr. Dickson. Not in all instances necessary. 

The Chairman. Such as you present here to-day, these plantations 
where the crops are swept away by the floods; was that not presented ? 

Mr. Dickson. Not in that comprehensive sense. This is a great 
system of hundreds of miles that have been abandoned with the 
expressed purpose that this land should be condemned for purposes 
for which they liave been absolutely appropriated. 

The Chairman. Then I observe that the Committee on Rivers and 
Harbors of the House of Representatives, on a former occasion, and 
the Committee on the Improvement of the Mississippi River and its 
Tributaries of the Senate, I beUeve, and the Commerce Committee of 
the Senate, I beUeve, and the Committee on the Levees and Improve- 
ments of the Mississippi River, of the House, have heretofore made 
recommendations in regard to this. All these committees have rec- 
ommended that the Mississippi River — it is shown here in a memorial 
which was heretofore made on this subject — some or all of these com- 
mittees suggested that the commission, in allotting the portion of the 
fund under their control, take this matter into consideration. That 
appears from this memorial. Now, what I wanted to lead to was this, 
did not the commission known as the Mississippi River Commission, 
following the suggestions of those diflferent committees on June 30, 
1910, say the following, which appears from this memorial printed 
here: 

The Bituation is pathetic and distressing in the highest degree. That these people 
should be condemned to perpetual inundation without possibility of relief or redress, 
for the sake of an improvement for which their fellow citizens are enjojang great bene- 
fits, is intolerable to any man's sense of justice. ^ 

It appears to the commission that there are three possible ways of dealing with the 

f>roblem. One is to assist the owners of inundated lands by helping them to build 
evees where that method of protection is economically possible. Another is to com- 
pensate them in damages for the injuries which they have sustained. A third would 
oe to buy the lands and devote them to forestry. There is more to be said in favor of 
the laat of these suggestions that might appear at first blush. The lands are capable of 
growing many kinds of valuable timber. They could be made to produce sucn mate- 
rial for revetment and other works of improvement in the river. If the fields were 
abandoned to natural growth the land would be gradually built up by deposit and they 
might become highly valuable for cultivation. 

Upon the whole, the commission recommends that a special commission be appointed 
to investigate the subject with such directions as Congress shall deem suitable to the 
catfe. 

This commission has recommended what you want this bill to 
carry, has it not ? 

Mr. Dickson. Yes and no. If the chairman will permit me, I 
wish to say, in m}' stammering and very incomplete way, I have 
endeavored to present this case in its pfiysical features, as I have 
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observed them from boyhood until now. There is a gentleman here, 
if the committee will permit him, whose knowledge of the law, 
whose lifelong residence in a river county equips him better than 
any man in my acquaintance to elucidate these questions that belong 
to the legal phase, and with your permission, not to dodge the question, 
but to acknowledge my incapacity and inability, I ask that Judge 
Martin, of Claiborne County, be permitted to take up that crude state- 
ment which I have attemptea to make and elucidate it for the 
benefit of the committee. 

Mr. DoDDS. I would like to ask you a few questions. 

Mr. Dickson. Yes, sir. 

Mr. DoDDS. For how many miles along the east bank of the Missis- 
sippi is the land aflfectod in the way that you describe ? 

Mr. Dickson. For how many miles? 

Mr. DoDDS. Yes. 

Mr. Dickson. For more than 300 miles; about 350, I think. 

Mr. DoDDs. What is the north limit ? 

Mr. Dickson. The north limit is the mouth of the Yazoo. 

Mr. DoDDS. And the south ? 

Mr. Dickson. Two hundred and thirty-four. 

Mr. DoDDS. And the south limit — where is the south Umit of it ? 

Mr. Dickson. Oh, yes, you could dock 

Mr. DoDDs. I say, where is the south Umit; at what particular 
point ? 

Mr. Dickson. It is about Bayou Sara, which is the first we reach 
in Louisiana, going south. 

Mr. DoDDS. How many miles of dikes are constructed on the west 
side of the river ? 

Mr. Dickson. Continuously. 

Mr. DoDDs. For the whole 350 miles ? 

Mr. Dickson. Yes, sir. 

Mr. DoDDS. How many mUes are constructed on the eavSt bank? 

Mr. Dickson. Not one wheelbarrow has ever been piled on top of 
another. 

Mr. HiGGiNS. In that connection, is there no place on the east 
bank along the length of the river where it has been diked ? 

Mr. Dickson. On, there were some dikes built by private enter- 
prise in years long gone. 
^ Mr. riiOGiNS. gut none bv the Government ? 

Mr. Dickson. Before the civil strife there was some work done by 
individuals. 

Mr. HiGOiNS. None bv the Government ? 

Mr. Dickson. Oh, no; not one cent. 

Mr. DoDDS. And you say it is the building of the dike «! the west 
side that throws the water and forms this eddy on the east side ? 

Mr. Dickson. Yes, sir. 

Mr. DoDDS. Before the dike on the west side was constructed the 
water, if there was an overflow, would go on both sides ? 

Mr. Dickson. Oh, ves, sir. I may say, by way of parenthesis, 
that the I^)uisiana side ranges from lOO to 150 miles wide, and the 
power of destruction there was increased periodically. On our side 
it ran anywhere from 5 to 20 miles. 

Mr. Webb (presiding). The committee will be glad to hear from 
Judge Martin. 
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STATEMENT OF JUDGE J. McC. MASTIlf, OF CLAIBOBVE, MISS. 

Mr. Webb. Will you give your name to the stenographer ? 

Mr. Martin. J. McC. Martin, representing the Mississippi riparian 
committee with reference to this memorial addressed to Congress. 

Mr. Chairman, and gentlemen of the committee, in order to bring 
this matter before you in such a way that you can not only follow the 
argument that I shall make, but understand thoroughly being con- 
sideration, it is necessary for me to state the conditions that existed 
prior to the adoption of the Eads system of levees, and conditions 
existing subsequent thereto, and present conditions. 

Prior to the adoption of the Eaus system of levees, whenever a flood 
occurred that came from the Ohio and Missouri Rivers into the Missis- 
sippi, and put the Mississippi out of its banks and flooded the lands 
along and contiguous to the river, there were natural outlets extending 
from the Arkansas line to the Gulf of Mexico on the west. It w^as 
rarely or never that any of the lands on the east side of the river 
extending from the Tennessee line down to the Gulf of Mexico were 
ever flooded, except in that portion of Mississippi known as the 
Mississippi Delta, tnat body of land that lies between the Mississippi 
River and the Yazoo River. 

Those watera, when they reached flood levels, augmented in the 
Mississippi from the Oliio and the Missouri, raised to such heights that 
they ran over into the counties that were west of the Mississippi, fol- 
lowed all these depressions to the Gulf through all those rivers and 
lagoons, a network of which exists to the Gulf of Mexico from the 
Arkansas line, and particularly from the Arkansas line on the west 
side of the Mississippi through the lower lands of Louisiana, out to the 
Gulf of Mexico. 

There were five great natural laws that operated to relieve this 
particular gap in the construction of this levee system, from overflow. 
The first of these was that the bank of the river on the east side, which 
embraces that section of country from the Tennessee line down to the 
Gulf of Mexico, was higher than the bank of the river on the west side 
from the Arkansas line down to the Gulf of Mexico. That is the first. 
It is a great physical condition that speaks for itself. 

The other was that the water from the Mississippi River in these 
flood stages swept over this vast area of territory oetween Arkansas 
and the Gulf coast, and in that network the bayous and basins and 
depressions take up a large portion of these flood waters. 

Mr. Webb. That is on the west side ? 

Mr. Martin. Yes, sir; on the west side. In following these depres- 
sions consequent in spreading it out over a vast area, that brought a 
tremendou* surface of water under the play of the sun. The sun is a 
great natural agency in the way of evaporating these waters and 
taking them into the upper air, where they come in contact with the 
aerial currents and are ariven to some point where they are condensed 
into rain. 

The other is that the great body of land — thirsty, as land always 
is — absorbs and drinks up a large portion of the waters that come from 
the^e overflows. Hence a large portion of the water that came out 
of the Missouri and Ohio, swelling the floods in the Mississippi, were 
distributed over tliis vast area and were drunk up by the lands, and 
in that way one agency was used in connection with the sun and in 
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connection with the higher banks on the east side of the river. Exits 
were given to those waters in the Gulf of Mexico directly through the 
channel of the Mississippi. When they got opposite Vicksburg thoy 
went to the St. Francis Basin. When they got still lower, to that 
network of streams south of the Arkansas, they were carried into 
the Red River, and went out into the Atchafalaya, and through that 
network of streams into the Gulf of Mexico. So, then, you can 
readily see how these exits of these waters that had been accumulated 
in the Missouri and in the OJiio discharged into the Mississippi, and 
often the added waters from the Arkansas that discharged into tne Mis- 
sissippi. When they had these outlets to the Gulf of Mexico through 
the southern portion of Louisiana, they had a larger number of 
exits; hence the flood-level was kept lower, so far as the eastern side 
of the river was concerned. Therefore, protected by the higher ele- 
vation of the banks on the eastern side, and somewhat protected 
by the action of the sun and by the absor])tion of the earth, and fur- 
ther protected by the distribution of these waters through these 
various natural cfiannels by the assistance of which they were carried 
into the Gulf of Mexico, that section of the countrv which is involved 
here was entirely protected. 

The Government in 1904 made a survey of all that section of 
country. When these surveys were made, then the engineers re- 

gorted that these lands comprised here between Brunswick and 
►ayou Sara were absolutely exempt from overflow, and they are 
so reported, and you will find them to-day, in the reports made at 
that time, as being above overflow. 

What has now wrought the change ? There had been a number 
of levees built here and there, through the agency of levee boards — 
levees constructed on both sides of the river, 1 believe, in Louisiana, 
under their own legislation; in Mississippi, under authority given 
to various districts comprising various counties Ijdng east of the 
Mississippi River, levee boards were created. These boards made 
disconnected levee construction. This construction might protect 
those persons who were really behind them, but they left gai)s. 
Hence when the flood came down the Mississippi River, augmented 
by these streams to which I have just referred, they found their way 
through these exits and followed up the depressions and did not affect 
this gap of land lying between Brunswick and Bayou Sara. While 
this disjointed condition of levee construction was in existence, 
authorized as it was through the legislature of the State of Louisiana 
and to the creation of these levee boards on the east side of the river 
in the State of Mississippi, there was always some opening through 
wliich these floods could come out, and thus not disturb the condi- 
tions that existed in 1904 down in this gap, respecting which I am 
now addressing this committee. 

However, Mr. Eads, that great civil engineer, who suggested the 
idea that the mouth of the Mississippi could be opened up for the 
navigation of vessels of the deepest draft, suggested the idea that 
these disjointed systems should be connected in one complete system, 
and that it should be relegated to Congress, that had the right to 
determine as to navigation. 

Mr. Clayton. Judge Martin, before I forget it, I wish you would, 
for the benefit of the committee, give the style of the reports that 
you refer to as of 1904, and the excerpt from the language of it, the 
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substance of which vou gave the committee, and also the matter that 
you are substantially quoting from Capt. Eads's report. 

Mr. Martin. Mr. Chairman; I do not know that I could give you 
an excerpt from either, except from my general knowledge. 

Mr. Clayton. I do not ask you to do so now. I hope you will 
supply it to the reporter, so that it may go into the hearing. 

Mr. Martin. I will do so with a great deal of pleasure. I have had 
a great deal of famiharity with this system of the United States Gov- 
ernment, both as an individual and a lawyer. 

Mr. Clayton. You mentioned two facts that probably the com- 
mittee will want to take into consideration, and we want those par- 
ticular documents. 

Mr. Martin. I will send it to the committee. 

Mr. Clayton. We know that you state correctly what they are, 
but we would like to have access to the documents. 

Mr. Martin. I will say for the benefit of the committee that there 
have been two different surveys ordered by the United States Gov- 
ernment. The one in 1804 was the first. There was one made in 
1832. That was to correct some errors that crept into the survey of 
1804. Right here I want to say that there were a number of British, 
French, and Spanish claims in that section of the country growing 
up under the Bourbon Act. The State of Georgia claims jurisdiction 
over a large portion of that territory lying in what is called the Yazoo 
territory, which belonged to the State of Georgia. That was after- 
wards separated by a treaty between tliis country and Spain, and the 
United States Government recognized the rights of Georgia, and held 
that these grants made by Georgia were proper and right. Hence 
we have these grants in that section. So when the survey was made 
by the United States Government with reference to those grants, 
those grants had to be recognized under treaty obligations and the 
first survey made in 1804 was found to be somewhat incorrect. So 
another survey was made in 1832, by means of which those grant-s 
were corrected and correctly defined, and the lands that actually 
belonged to the United States Government and were subject to entry 
were properly described. I will give the benefit of those surveys to 
the committee hereafter,^ with the permission of the committee. 

Mr. (^layton. Furnish it to the stenographer. 

Mr. Martin. Yes, sir. 

Mr. Clayton. Will the report of Capt. Eads show why he recom- 
mended that ? 

Mr. Martin. Yes, sir; I understand it does. I read the report only 
casually, but Congress adopted his suggestion that this levee system 
should be a continuous system, and that those disjointed and broken 
levees that had been buift just by the various levee commissions, and 
I think in Louisiana under direct authorization of the State govern- 
ment, that those systems ought to be connected into one whole, and 
he puts it upon this idea, namely, that by creating two parallel mud 
walls running parallel to the Mississippi River and confining this water 
straight out over this great area of country to which I have referred, 
it would operate as a scouring-out agency; that the velocity and the 
growing force of tiie water would act to deepen the channel and 
thereby would improve navigation and would add materially to the 
draft of vessels coming up the Mississippi River, in reference to com- 
merce, bringing it thereby within that provision of the Federal Con- 
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stitution providing for the jurisdiction of Congress over commercial 
relations and navigation. 

Now, to return to the thread of my argument. If the committee 
pleases, when this Eads system or plan or suggestion was adopted, 
then Congress commenced making appropriations for the purpose ol 
building these two walls of levees on either side of the Mississippi 
River, but it never did make any provision for the gap which runs 
between Brunswick and Bayou oara, in West Feliciana Parish, La. 
That gap is 234 miles, following the courses of the river, in length. 
In bunding a levee, the engineers do not always follow the courses of 
the river. Frequently they go into the hills, with sandstone forma- 
tions underneath that come dose Aip to the river line, and when they 
do, that forms a part of the levee system, and hence the levees con- 
nect these headlands where the hills zigzag into the river and form 
part of the levee system. It wiU not, therefore, take 234 miles to 
construct that levee sjnatem, but it will take just as much as the 
engineers will find necessary between the protections of these hills 
and the continuation parallel to the hills, along the full length. 

Mr. HiGGiNS. What do you approximate that to be ? 

Mr. Maetin. Well, I myself, without having any accurate informa- 
tion on the subject, think it would be not exceeding 50 miles of levee. 
That is mere conjecture, and is not based upon accurate figures, and 
I would not so represent it to the committee. 

Now, Mr. Chairman and gentlemen, you can by a very trite illus- 
tration ascertain for yourselves how this great wrong has been com- 
mitted upon that section of Mississippi respecting which I am speak- 
ing. I will take this room by wav or illustration, as a great reservoir. 
Take the ground upon which thel)uilding stands as the affected area. 
Gather up the water from the area and pour it into this room as the 
basin, and you can determine as to how full that water, taken up from 
that area and poured into this building, would fill it. So, then, we 
have in the illustration the idea of all these waters coming out of the 
Arkansas, the Missouri, and the Ohio to the Mississippi, brought into 
this parallel line and piled up on the other side until it comes to this 
open space in the levee, or this gap below Vicksburg, and you can 
readily see how much water would be tlurown out over that territory. 
So, then, this very gap in between the cities of Vicksburg on the one 
side and Bayou Sara on the other has been filled by the accumulation 
of these waters, and that, as it was in 1804, free entirely from overflow, 
and it had been practically free from overflow until 1883, covered with 
a depth varying from 2 to 10 feet. 

Mr. HiGOiNS. AH the year round ? 

Mr. Martin. No, sir. In that section of the country the rise of the 
river begins usually in February, It probably gets to the maximum 
height some time on May. It depends altogether upon whether it has 
been an open or closed season in the Western States. If it has been 
open or closed, the level is made higher or lower. If it has been a 
closed season, when the rains commence in the Western States and fill 
up the Ohio and the Missouri, this great volume of water is brought 
down, and it rarely gets off those lands until sometime in June. That 
is too late to make a crop. We plant our com crops about the last 
of February, and we begm the cotton in the month of April — some- 
times even in March; it depends upon whether the temperature wiU 
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permit it or not. If we plant the cotton crop in May or June we get 
nothing from it, because the winter season kills it. Hence, you can 
see with a continuance of these waters over that land we are entirely 
deprived of the possibility of getting a cotton crop. 

Mr. McCoy. How long does it take a cotton crop to mature % 

Mr. Martin. It takes tlu*ee months. The cotton is a peculiar 
plant. It first comes in the shape of a little square, and that is what 
the boU weevil attacks. There is a necessity for having an early 
planting, because the square that forms on the cotton plant 

Mr. Clayton. It takes 45 days to a full-grown boU % 

Mr. Martin. Yes, sir, about that. So that if we do not have an 
early planting we have the boU weevil and this bad condition of the 
weather to contend with. 

I have referred to this in passing in order to let the committee 
understand the actual conditions that exist. With the completion 
of this system on the west side — the system is not completed aU the 
way down the eastern side; if it were, we would have a thorough 
test of the principle advanced by Mr. Eads, in which he said that by 
confining the waters in between these two channels we would create 
a natural scouring stream that would deepen the channel and thus 
lessen the flood level. 

Mr. Clayton. In order to make Mr. McCoy's question thoroughly 
understood by those who do not come from tlie cotton country, 
allow me to say that you begin making preparations for planting the 
cotton crop, breaking the land, as soon as you can, in February or 
March ? 

Mr. Martin. We do. 

Mr. Clayton. And you begin planting toward the latter part of 
March, as a rule, and that is finished during the month of April; 
then it begins to bloom along about the first part of July % 

Mr. Martin. Yes, sir. 

Mr. Clayton. And it takes 45 days from the time the bloom comes 
to make the boll, and then it begins blooming on the bottom limbs, 
and then, as the plant grows it puts out new limbs, and then if the 
land is good and the season propitious, it continues until the frost 
comes. Then it begins to open and along in the latter part of August, 
as the boUs, according to their age, mature and open, the bottom 
bolls open, say, in the latter part of August, and then they open in 
September and October, and some of them grown bolls when the 
first frost strikes it, and the freeze generally sours the green boll, and 
the frost would kill it, and the sun would Kill it, so it takes longer to 
make a cotton crop than almost any crop grown in the field. I just 
wanted to throw tnat out in support of your argument that it takes 
a long time to grow a cotton crop. 

Mr. Martin. I thank you for giving that. 

Mr. DoDDS. How is it planted ? 

Mr. Martin. There is a drill opened by a plow, and it is some- 
times planted by what is called the cotton planter. The planter 
opens the drill, and these seeds are put into it, and right behind it 
comes a follower which covers it. Sometimes a man tnrows it down 
the drill, and the harrow comes along behind and covers it. In a 
very short time after that, if the soil is moist, it comes out. and the 
earth is thrown away, then thrown back, and the plant oegins to 
grow. As that great Georgia man, who is the editor of the Atlanta 
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Constitution, says, it is blessed by the rain that descends from the 
heavens, it is kissed by the sunhght, and as the sunlight kisses it it 
blossoms into flowers, it proceeds from the flower stage to the fruit 
stage, and in the fruit stage it furnishes the fleece that sets in motiou 
the looms of the East and West and of the entire world. 

It is a magnificent crop, one that has added more than any other 
to the commerce of our country. 

Mr. Rowland. Majr I ask you a question ? 

Mr. Martin. Yes, sir. 

Mr. HowxAND. Wliy is it that during all these years that it has 
been known that this section has been flooded, this gap has been 
left here ? 

Mr. Martin. I am very glad you asked the question, because we 
have been referred by Congress to the river commission, and when 
we have gone to the river commission we have been met with this 
reply, that this is a matter for Congress. 

Mr. Webb. Who constitutes the river commission? 

Mr. Martin. The names I do not know. They are, however, I 
think, on record in the Rivers and Harbors Committee. Mr. Taylor, 
I believe, is the chief. 

Mr. DoDDS. What was done by Congress toward the acceptance of 
the Eads plan as a whole? 

Mr. Martin. They adopted it. It was a straightout adoption of 
the Eads plan in the interest of commerce and navigation. In 
regard to navigation the idea was that it was deepening the channel 
of the River, it was preventing the formation of eddies, the formation 
of sand bars in the channel of the river, and furthermore, all along 
where the levees have been constructed towns have grown up, varying 
in population from 500 to 5,000, the post-office facihties have been 
called into operation, and it was necessary as each one of these 
villages grew up that the post office should take notice of them. 
There were three grounds upon which Congress assumed jurisdiction 
of this matter, 

Mr. Rowland. And Congress refused to assume jurisdiction, and 
played ping-pong? 

Mr. Martin. I do not know about that, so far as Louisiana is 
concerned. There was never any compact between Mississippi and 
the Government; there was never any compact made. It has never 
been under State authority. 

Mr. Howland. I called your attention to the known existence of 
the inundation through this gap. My question was as to why that 
had not been removed by Congress. 

Mr. Martin. I do not know wny they have never filled up that gap. 
I will state now that two engineers reported to Congress, Capt. Leacn, 
and Maj. Harrod. Maj. Harrod reported that it would cost more to 
levee tms particular section than it would to condemn the whole and 
for the Government to pay the condenmed value of the land. We 
will come to that in the brief. When they made that report the 
river commission acted upon that suggestion largely and reported 
against it, saying that they had not the means. Tliis particular 
section has borne part of the burdens of all those lands on the west 
side of the Mississippi because by unloading these waters on that 
portion it has tended to reUeve conditions on the western side. 
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Mr. HowLAND. Is not the system of levees on the west side com- 
pleted 1 

Mr. Martin. Yes, sir; that is just it. It is completed, and this 
gap is left, of 234 miles on the east side. 

Mr. HiGGiNS. When Congress adopted the Eads plan, as I under- 
stand you to say they did, was not this 234 miles included in the 
Eads plan t 

Mr. Martin. No, sir; it was not. It was left entirely to the 
river commission. When the Missouri River was first undertaken 
to be leveed there was so much money assigned to the different 
districts, and when that was done that money was appropriated 
almost entirely to one district, and so when Congress convened it was 
found it would not be wise to divide it up, so it was left entirely to 
the Rivers and Harbors Commission, and they have dealt witn it 
as a whole and not undertaken to allot it, except as exigencies have 
arisen. I will read 

Mr. DoDDS. The appropriation would be for the whole district ? 

Mr. Martin. It is left entirely to their judgment as to how it 
should be applied. They reported that it would not be advisable 
to extend tms levee under this gap. In the hearings before the 
Senate Committee on Commerce, at page 69, the following occurred: 

Senator Washburn. Ib the river leveed on both sides of the river? 
Maj. Harrod. It is leveed on one side, the right bank, the entire way. 

When we speak of the right bank we s])eak of Mississippi being 
on the right bank. He speaks of Louisiana being on the right 
bank because he is facing southward. I will continue Maj. Harrod's 
answer: 

It is leveed on the other bank from Baton Rouge down. The levees do not extend 
above this point, because the hills are in such close proximity as to serve as levees. 

The idea then of the Rivers and Harbors Commission and of these 
engineers was that those hills would furnish a part of the levee 
system down to the mouth of the Mississippi River. The fact is 
tnat the land lying between the hills and the Mississippi shore vary 
in length from 1 imle to 15 miles, with a great many oi these basins 
that come from such rivers as the Big Black and the Ouachita 
River and those rivers that come between Vicksburg and Bayou 
Sara. It was the intention of the Mississippi River Commission to 
make the hills that lay adjacent to this land, between them and the 
Mississippi River, a part of that system from the mouth of the 
Ohio to the Gulf of Mexico on what I call the eastern side and 
what the commission here speaks of as the western side. 

Mr. McCoy. Is this commission a Federal commission ? 

Mr. Martin. Yes, sir. 

Mr. McCoy. Did I understand you to say it has recommended that 
rather than to levee this east side they allow these inundated parts to 
become a bed of the river ? 

Mr. Martin. Yes, sir. 

Mr. McCoy. Would not that in itself be contrary to Capt. Eads's 
plan ? • 

Mr. Martin. It would, undoubtedly. That is just why we say his 
plan has never been carried out. If it had been then the scouring 
system would have been tested and we would have had a scouring 
out of the bottom of the river, which would have lowered the flood 
level. 
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The levees will prevent the river from overflowing at any point 
where an overflow would cause a material loss of water from the chan- 
nel. In the hearings before the Senate Committee on Commerce, Capt. 
Leach, one of the engineers said '^ the Government has never consented 
to contribute — the commission has never allowed itself to contribute 
one cent for the building of a levee that did not materially restrict the 
flood escape. ^' Or, in other words, they have condemned this portion 
to bear the burdens of the other portion. The Government itself is 
never more or less than an aggregation of citizens, and it stands in 
relation to all those people as one great governmental citizen admin- 
istering rights between the great governmental system and the indi- 
vidual citizen. So, when you come to apply these great principles 
that lay between man and man, they are just as appUcable to gov- 
ernment as to individuals. If they were not, then our governmental 
system would be founded on an error. 

Mr. Floyd. When the Government builds a system of locks and 
dams for the purpose of improving navigation, and by reason of the 
dam it overflows certain waste lands above the dam, do they always 
pay for those ? 

Air. Martin. In one of the cases decided by the Supreme Court of 
the United States, it was held that consequential damages were not 
taken. 

Mr. Clayton. Was that the case of the McNichol Navigation Co. v. 
the United States in 148 United States? 

Mr. Martin. Yes, sir. 

Mr. Rowland. This is a new subject to me. When the west bank 
levees were constructed, as I understood you, previous to that time, 
lai^e sections of that country took care of this overflow ? 

Mr. Martin. Yes, sir. 

Mr. Rowland. As a consequence of the construction of the levees 
on the west bank of the river, large areas of land on the west bank 
were reclaimed ? 

Mr. Martin. That is right. 

Mr. Rowland. And were not swamp lands at all, and as a result of 
that were they not brought into the market, and their value as mer- 
cantile lands largely increased ? 

Mr. Martin. Yes, sir; they were. I do not know, but you gentle- 
men of the committee may nave noticed in the public prints recently 
that there had been a reclamation of vast area, of land around New 
Orleans. They were lands over which the salt waters of Lake 
Pontchartrain were accustomed in high velocities of wind to sweep 
over and cover the lands. Recently there has been a good deal of 
reclamation, and by reclaiming them a great many western gentle- 
men have gone down there and invested their money at $100 and 
S200 an acre, and the lands have leaped into immense value, and 
their productive Qualities were such that thev have been producing 
from 150 to 200 Ibushels of corn an acre. At the current price of 
corn that is a production of $130 from 1 acre. In the case of these 
lands here, so far as valuation is concerned, the valuation fixed by 
any engineer who goes there to-day and values them at $5 an acre, 
if you put them in shape, if they can be reclaimed, they would leap 
likewise into this enormous value. 
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Mr. HiGGiNs. In the case of Jackson v, the United States in the 
Court of Claims, the Attorney General filed a demurrer to the allega- 
tions there, and the Court of Claims held, in regard to the alleged 
destruction of crops by overflow, the demurrer was sustained? 

Mr. Maetin. Yes, sir. 

Mr. HiGGiNS. This bill does not purport to determine the question 
of continuing damage at all ? 

Mr. Martin. No, sir. 

Mr. HiGGiNS. But as to damage that has already occurred ? 

Mr. Martin. Yes, sir. 

Mr. HiGGiNs. It does not leave you, so far as future damage result- 
ing from inundation is concerned, in any better shape than before ? 

Mr. Martin. Any future inundation ? 

Mr. HiGGiNS. Yes. 

Mr. Martin. In that event, if we have no levee protection, I will 
say — ^if a railroad dams up water so that it floods my lands 

Mr. HiGGiNS. You do not get what I am endeavoring to ascertain. 
How does it leave your people after the funds under this bill are 
exhausted ? 

Mr. Martin. It leaves us just as we were before. 

Mr. HiGGiNS. And so far as the depression is concerned ? 

Mr. Martin. So far as the depression is concerned, if a right exists 
to-day, of course legislation can not take it away. 

Mr. HiGGiNs. Have you considered whether it would not accomplish 
your purpose for Congress to confer upon the Court of Claims jurisdic- 
tion in such cases as this ? 

Mr. Martin. If the Court of Claims has really no jurisdiction to 
determine these questions and this committee was asked to confer 
a widened jurisdiction, I think it would be but a matter of justice 
between the United States Government and its citizens to widen the 
jurisdiction. 

Mr. Higgins. Evidently the Court of Claims have — and I assume 
that to be the present law — have held that they have no jurisdiction 
to determine tne damage occasioned by destruction of annual crops 
and to personal property ? 

Mr. Martin. Yes, sir. 

Mr. Higgins. Would you not reach what you are striving for by a 
general statute which would confer on the Court of Claims jurisaic- 
tion to decide such cases ? 

Mr. Martin. I will answer that in this way. First, the gentlemen 
in the delegation from the riparian owners are not asking any dam- 
ages. They are asking protection. 

Mr. Higgins. They are asking for a levee? 

Mr. Martin. Yes, sir. 

Mr. Higgins. Of course this committee can not give you that. 

Mr. Martin. I understand that. If we were not given levee pro- 
tection we ask for a commission to inquire into the damages we have 
sustained so that it can be reported back to Congress to aid them in 
forming a bill extending the jurisdiction. 

Mr. Higgins. But tms damage is a continuing one and this bill 
contemplates nothing but damages that have already occurred. 

Mr. Martin. Ihat could be amended. 

Mr. Higgins. It does not settle the real question that ought to be 
determined for all time. 



BIPABIAN DAMAGB8 ON EAST BANK OF MISSISSIPFI BIVEB. 21 

Air. DoDDS. If you were given authority to go before the Court of 
Claims and establish such damages as you have suffered, then this 
whole question would have to come up as to the amount ? 

Mr. Martin. That is the rule of law. 

Mr. HiQoiNS. Ihat is the ordinary procediu-e in every matter 
before the Court of Claims ? 

Mr. Maetin. Certainly. 

Mr. DoDDS. What are you going to gain by this proceeding? 

Mr. Martin. In the event that no levee is built, to form a basis for 
condemnation of the lands so that the Government takes them over 
entirely, then aU questions are settled. 

Mr. HiGGiNS. It does seem to me, without desiring to reach any 

Sositive conclusion^ that this is a matter for the Rivers and Harbors 
ommittee. 

Mr. Martin. We have appeared before them to-day in that phase 
of the case. We have appeared before the Rivers and Harbors Com- 
mittee in that phase of the case. We are before this committee in 
the alternative; in the event that tliis should not be given. 

Mr. Clayton. What sort of a bill did you have before the Rivers 
and Harbors Committee ? 

Mr. Martin. The bill before them now — there were three bills 
introduced: two were withdrawn, onlv one remained, and that one 
provides for an appropriation of $850,000 for the construction of 
these levees. It is estimated that this will not construct this levee 
in the gap. Senator W^illiams thought it would take $550,000 to 
do it. It would be as much as the commission could use in that sort 
of work between this and the next Congress. The question here 
is a question in the event that these improvements should not be 
made, if we have the relief given through levees this matter would 
drop. 

Mr. IIiGGiNS. If jurisdiction should be given to the Court of Claims 
to consider these cases, would you not reach just what you are after? 

Mr. Martin. May be we would. If I were to trespass on your 
property to-day, I would be liable to an action, and next year if I 
were to do it again I would be Hable to a second action. 

Mr. Clayton. There is one thing I want to ask you about, reading 
from the bill, ''It shall be the duty of the commission to determine, 
first, whether there is or ought to be any liability.^' You do not con- 
tend that, as a matter of law, there is any liability on the part of th6 
Government of the United States for this damage resulting from tliis 
overflow ? 

Mr. Martin. No further than this 

Mr. Clayton. As a matter of conscience or equity, you think the 
Government of the United States ought to repair the damage which 
it has inflicted by building up one side of the river and throwing the 
water on these inundated plantations ? 

Mr. Martin. That is the idea exactly. 

Mr. C1.AYT0N. Therefore we do not need a commission to deter- 
mine whether there is a legal liabihty 1 

Mr. Martin. Not in all cases. 

Mr. Ct^ayton. Then it does not seem to me that we need very 
much advice from a commission as to the equity of it. 

Mr. Martin. No, sir; I think not. 
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Mr. Clayton. I seems to me that about all vou want with a com- 
mission is to ascertain and report the extent of the damage. 

Mr. Martin. That is it; that is literally the case. 

Now, gentlemen, I do not intend to trespass upon your time, 
because I see that the question is fully understood by the committee, 
and, as the chairman, states it is succinctly and clearly put, so that the 
committee can see the tendency of the rehef that is sought. 

I want, on behalf of these gentlemen who have come from Missis- 
sippi at great inconvenience to themselves, and in the interest of their 
neighbors, in the interest of 21,000 poor people living within the limits 
of uiis section to which this bills rerers, who have suffered incalculable 
injury, to such an extent that the owners of tliis property in the entire 
section, white families, have for a long number of years been under 
the absolute necessity of caring for the laborers in this section. They 
have done it at their own expense. 

Mr. Clayton. A very large colored population ? 

Mr. Martin. Yes, sir. 'Hiey are bred to the soil; they are in love 
with it. Many of those people in their humble homes there look to 
the people in charge of those tracts whenever trouble comes upon 
them, and they have never looked in vain. Whenever the Govern- 
ment has not aided tliem, the owners of the land aided them them- 
selves. Last year the United States Government distributed rations 
during the entire overflow among these people. They remain in their 
homes, surrounded by water, because they love their homes, and 
if the Government can protect that section the result will be to reclaim 
in round numbers, 500,000 acres of land, the value of which we can 
hardly conceive of — the richest land on God's green earth. You 
can not conceive that the lands lying along the Nile, or anywhere 
else, can begin to compare with it. They are rich, incomparablv. 
They produce from one to two bales of cotton to the acre, and rarely 
or never, with proper cultivation, less than 60 or 80 bushels of com. 
That when no skill was brought into it; it was the poor, ignorant 
skill of the poor, ignorant laborer on it. When he is directed by a 
white mind ne could increase that production to 100 bushels to the 
acre. Heretofore that man has been subjected not only to the 
scoui^e of the waters but to the scourge of the boll weevil. The boll 
weevu has been one of the most devastating agents that we have had 
there. This makes it necessary that if me cotton plant shall be 
started on its growth from its planting in the ground to its bloom and 
to its final opening, it is absolutely necessary that it shall be begun at 
an early penod. Hence it is, I say, one of those matters that appeal 
in the strongest equitable sense to Congress for some sort of rehef. 

Mr. Clayton. Ido not know what view the committee may take 
of it. It will not be determined, of course, until we go into executive 
session. But it strikes me that it has been a wise policy on the part 
of the Government of the United States to reclaim the arid lands of 
the West and open them to the homesteader. It seems to me Just 
as wise and just a policy, and perhaps a more just one, for the (Gov- 
ernment of tne United States to protect those people in the enjoyment 
of the lands which they acquired long before this injury was done to 
their lands, and it seems to me that me remedy; for the recurrence of 
this evil is with the Rivers and Harbors Committee — that that com- 
mittee ought to provide for an adequate system of levees to protect 
these lands and to protect the owners. In the meantime, this other 



BIPABIAK DAMAGB8 ON EAST BANK OF MISSISSIPPI BIVBB. 23 

question as to the damage already done — that seems to me to present 
an equitable question that addresses itself to the good conscience of 
any man, and I think ought to appeal to the conscience of the legis- 
lative body. 

Mr. Floyd. In that connection, I want to state that I think that 
would involve a change of policy on the part of the Rivers and Har- 
bors Committee, because I think they base their policy on the fact 
that they will make no improvements except to protect navigation, 
and where natural barriers protect navigation they decline to act. 

Mr. Mabtin. That is the theory. 

Mr. Floyd. We may wish to take the other policy. We go out 
West in the arid lands and open up irrigation projects, and we turn 
water on them, and do not afford the people any relief. 

Mr. HiGoiNS. Does the Rivers and Harbors Committee take that 
position in the face of the engineers' recommendation that it ought 
to be done ? 

Mr. Mabtin. Yes, sir; it does. 

Mr. Floyd. They adhere strictly to that theory. 

Mr. HiooiNS. But the engineers wish to do it in spite of the hills f 

Mr. RucKEB of Missouri. Yet I understand the judge to say that 
the levee system was recommended ? 

Mr. Clayton. But for the action of Congress in building up levees 
on one side, the floods never would have occurred. 

Mr. Dodds. Are these lands in small parcels ? 

Mr. Mabtin. They are in portions varying from 40 to 1 ,000 acres. 
In Claiborne County the holdmgs are largely by negroes. 

Mr. Dodds. And the average value would he about what ? 

Mr. Mabtin. If the water was off it, you could not buy it for $100. 

Mr. Dodds. Now? 

Mr. Mabtin. The average value varies. 

Mr. McCoy. Do I understand rightly that there are three bills now 
in the House, each one of which has been given to a separate com- 
mittee? 

Mr. Mabtin. I think that Mr. Dickson introduced the only bill, and 
it is before this committee. I understand there is now one in the 
Senate. 

Mr. McCoy. You spoke about a hearing before the Rivers and 
Harbors Committee ? 

Mr. Mabtin. Yes, sir; that was on the Senate bill. 

Mr. McCoy. It occurs to me that the practical situation is that you 
are going to continue in the indefinite position in which you find 
yourselves if there are three bills before three separate committees, 
each committee suggesting that perhaps the other committee is the 
one that should handle the matter. 

Mr. Mabtin. I will say to this committee that we have no fixed 
scheme for relief. 

Mr. McCoy. My suggestion is that if that is the condition, if there 
are now three bills, in order for you to get anything these committees 
ought to get together and determine which committee is going to 
handle the proposition. 

Mr. Mabtin. Yes, sir; it is very much as if I were to present a case 
in court, and facts were developed in the course of the proceedings 
that necessitated an amendment of the pleadings so that I could get 
the matter entirely before the court in which it could be judged upon 
the merits. 
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Mr. Clayton. Did you ever have occasion to look into somewhat 
recent legislation by Congress, by which I think the Rivers and 
Harbors Committee made an appropriation for the digging of the 
channel in the St. Johns River in Florida, upon the avowed purpose 
of improving navigation, but one of the chief results of which was to 
dry out a great body of land and fit it for cultivation? 

Mr. Martin. Yes; and that aided commerce by so doing, is the way 
I remember that. 

Mr. Clayton. Now, it would not be very much of a stretch of the 
policy of the Rivers and Harbors Committee to take the converse of 
that proposition in your case, would it ? 
. Mr. Martin. No, sir; it would not. And again right there 

Mr. Clayton. Take a proposition in the nature of the converse of 
that. 

Mr. Martin. Before these conditions arose the commerce in cotton 
alone that passed out of the Mississippi River was over $2,000,000 
worth of cotton, to say nothing of the other products of the soil. If 
the ground is put in the proper condition so that it can be utilized, 
there will be at least $25,000,000 worth of commerce. 

Mr. Clayton. About how many acres of this land are suitable for 
cultivation, the growing of corn and peas, to the same extent that I 
imagine sugar cane and other farm crops are grown; how many 
acres are subject to overflow ? 

Mr. Martin. There were about 100,000 opened up of the 500,000 
acres. These flood conditions have caused the largest percentage of 
them to grow up in briers, and so forth. 

Mr. Clayton. If they were protected from these floods 

Mr. Martin. If they were protected from these floods, they would 
produce not only cotton and com 

Mr. Clayton. How many acres — if these lands were protected 
from these floods by these levees — how many acres of valuable farm 
land would be there ? 

Mr. Martin. With the same conditions as there are in Louisiana, 
practically the whole 500,000 acres. 

Mr. Clayton. Without going into that I do not know what all the 
plans down there are, but the building of this levee would affect how 
much? 

Mr. Martin. I would say literally 400,000 acres. 

Mr. McCoy. I do not loiow whether you heard the suggestion I 
made. It is this: As nearly as I can make out, there are tfa?ee com- 
mittees of Congress having before them each a separate bill or bills 
which would operate in a different way, each of them on this situar 
tion. Now, then, if the matter is left in that condition, it is goin^ 
to suffer the same fate that it has suffered between the Rivers and 
Harbors Committee and the Mississippi River Commission. It 
seems to me the tiling to do is to have tnese three committees, each 
having one of these bills, get together and decide which one of the 
methods they will recommend to Congress. 

Mr. Martin. I will say right there it was suggested by Senators 
Percy and Williams and Mr. Humphreys that a conference of that 
sort would be valuable. 

Mr. Clayton. I think that is a good suggestion. 

Mr. DoDDS. What is the estimated expense, if any has been made, 
of constructing this dike ? 
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Mr. Martin. Upon that we have no positive data. I stated this 
morning before the Rivers and Harbors Committee that I had been 
informed it would take $20,000 a mile to build a levee of from 25 to 
30 feet. Mr. Humphreys said it would take $60,000 to do that. 
He was a member of the committee, but I have learned from my 
associates here that the levee that would be necessary would be from 
4 to not exceeding 8 or 10 feet because of the higher level of the 
banks on the east side of the river. That would cost far less. Senator 
Williams put it at $500,000. 

Mr. DoDDs. How much? 

Mr. Martin. I suggest, from the estimate he put upon it, it would 
not exceed probably from $5,000 to $6,000 a mile. 

Mr. RucKEB of Missouri. Making an aggregate of about $550,000 ? 

Mr. Martin. Yes, sir; that is what Senator WilUams said. 

Mr. Clayton. Oi course you know, Judge, this committee is 
embarrassed very frequently by the fact that it is not one of the appro- 
priations committees of Congress. It is a law committee, and it 
seems to me there is very little law in this matter. 

Mr. Martin. Very little. 

Mr. Clayton. There is no legal liability on the part of the United 
States that has been ascertained by judicial decisions and it is per- 
fectly apparent to anybody at all familiar with our Grovemment and 
its limitations, and we all know that the citizen can not sue the sov- 
ereign without the consent of the sovereign, and there is no law ques- 
tion to be ascertained, and as to the equity of the case, that addresses 
itself to the conscience of any fair-minded man, and your case does 
present one calling for the exercise of good conscience in giving 
appropriate rehef . As to the condemnation of this land and setting 
it asiae as some sort of forest reserve, that is not within the jurisdic- 
tion of this committee, and the building of the levee is not within the 
jurisdiction of this committee. I do not know just exactly what we 
can do 

Mr. Martin. The only thing would be, if it is deemed advisable by 
this committee — the only thii^ would be the creation of a law for a 
commission to examine and report. 

Mr. HiQGiNS. I will vote now to build that levee. 

Mr. Martin. In concluding, an incident concerning Lord Mansfield 
springs in my mind. When he was having presented to him a great 
equitable question, and he found the common law made no provision 
for it, he said that if the common law furnishes no relief, there is a 
court created under England's laws that provide for a court of con- 
science, and that I will make a rule; and if there is no rule to reach 
the wrong about which we have been talking, I ask Congress to do 
that. 

STATEMEFT OF HON. JAMES WILLIAM COLLIER, A BEFBESEK- 
TATIVE Iir CONGRESS FROM MISSISSIPPI. 

Mr. Collier. I do not care to detain the committee further than 
to thank them for this hearing. 

I want to heartily indorse what Mr. Dickson has said, especially in 
regard to the deplorable conditions which have existed there. This 
refief is being sought for the citizens of four counties. One of these 
counties is in my district, and is the county of my residence, so I have 
some personal knowledge of the way these lands are overflowed. 
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Then on another part of this proposition; which, while I do not 
believe it is material to the Judiciary Committee, as a committee, yet 
as something has been said in reference to securing these levees, 
and what it wiU cost, I do not recall it being brought out that there 
is a large number of citizens in our State fiving behind those levees 
and paymg a tax for the sole purpose of building up those levees, a 
tax of $1 per acre. Then agam, along the same line it will not re- 
quire anything like the same neight of levee on the east bank — on the 
Mississippi side — as on the Louisiana side. Our banks were higher to 
start with, and during these overflows, which have been going on from 
year to year, with several years intervening, there has been a deposit 
of sand and other matter which, my undei*standingis, raised that bank 
from 2 to 6 feet. So it was brought out in the hearing before the 
Rivers and Harbors Conamittee that for about 12 miles in the vicinitv 
of which he lived, that in his judgment a levee about 10 feet high 
would be sufficient, by reason of natural causes which have raised 
the bank on the Mississippi side. And when you consider that the 
cost of the levee is based on the Louisiana and Arkansas levees, 
which go as high as 25 feet, you can see how materially the cost of the 
levees will be decreased. 

Furthermore, there has been about $50,000 spent by these people 
themselves in putting in a little levee here and there, instead of one 
continuous levee. It can be used as a nucleus, wliich will still further 
decrease the expense. I simply mention that because I beUeve we 
have the good will of you gentlemen, and I want to again thank you 
for the patient hearing you have given us this afternoon. 

STATEMENT OF WAITMAlf H: COITAWAT, ESQ., OF WASHIVO- 

TOlff, D. C. 

Mr. Clayton. Please give your name to the stenographer. 

Mr. CoNAWAY. Waitman H. Conaway, of Washington, D. C. 

I represent in the Court of Claims 55 plantation owners affected by 
House resolution 19412. 

Suit has been regularly instituted; all the claimants' testimony has 
been taken as well as the testimony on behalf of the United States. 
All of the testimony has been furnished, and a test case has been tried, 
argued, and submitted for decision. 'Die testimony has been taken at 
an expense of more than $10,000. The test case wnich has been tried 
is that of Mattie W. Jackson, widow, and others, v. The United States, 
No. 18274. 

Mr. HiooiNS. That is the same case referred to in this decision ! 

Mr. Conaway. Yes, sir. It has been represented here to your 
committee that there has been no legal determination of the ques- 
tions involved. 1 want to controvert that statement and say it has 
been twice tested, and that the questions involved here before this 
committee, from a legal standpoint, have been twice decided by the 
Court of Claims. Now, if the committee cares, it will find m 31 
C. Cls., at page 319, an opinion* of the Court of Claims on the demurrer 
in the Jackson case, where that court holds that under the allegations 
of the petition a taking under the fifth amendment of the Constitution 
is valid in law. It sustains the demurrer as to the natural destruction 
of crops, and so far as the petition alleges a taking and permanent 
injury, the demurrer has been overruled, and the case proven and 
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now submitted for a decision, and decision is expected on the merits 
of the case on April 1, 1912. 

Mr. HiOGiNS. How can you say a taking if the people in possession 
were cultivating the crops ? 

Mr. CoNAWAY. That is what I am coming to. The legal liability 
of the United States and the question of jurisdiction is decided in 
31 C. Cls., page 319. The historic facts in relation to the creation 
of the Mississippi River Commission, and the beginning of this levee 
improvement will be found in the findings of fact by the Court of 
Claims in the case of George 'F. Archer v. the United States, No. 30474, 
decided last month, on Febniary 12, 1912, in wliich Mr. Archer, a 
plantation owner recovered from the Ignited States the sum of 
$83,920 for the destruction of liis plantation by overflow and the 
building of a dike, involving identically the same question as in the 
Jackson case, and in tliis case here. 

Mr. Floyd. How much ? 

Mr. CoNAWAY. 583,920. 

Mr. Floyd. That is for the total destruction of his property ? 

Mr. CoNAWAY. For the total destruction of his property. 

Mr. HiGGiNs. How large a plantation? 

Mr. CoNAWAY. 3,936 acres. 

Mr. HiOGiNS. Are most of the lands involved in large tracts ? 

Mr. Con AWAY. Yes, sir. 

Now, as to the Mississippi River Commission. It is a Federal 
body, created for the purpose of conducting this river improvement. 
It was created by act of Congress of June 20, 1879. The Eads plan 
was adopted by an act of Congress on March 3, 1881 . The control of 
this levee system by the Federal Government has been decided by the 
Court of Claims in the case of Overton t'. the United States (45 
C. Cls., p. 1). 

Now, coming down to the facts relative to this House resolution 
we are dealing with. When this Jackson case was instituted an 
allegation was made in the petition that instead of constructing 
levees from Vicksburg, Miss., to Baton Rouge the Government 
adopted the foothills instead of building levees, it being cheaper to 
overflow the land between the low-water bank of the river ana foot- 
hills and pay for the land than to construct levees. That is an 
affirmative allegation in the original petition in the Jackson case. 
The Government of the United States makes a reply to that allega- 
tion through the Mississippi River Commission and the War Depart- 
ment. That reply is made in the nature of a report by Col. Darby, 
who made a survey in 1895 of all these basins and who prepared an 
estimate giving the acres and distances of the necessary levees, the 
width, their height, and what they would cost, and that report shows 
that it will cost $214,000 more to construct a continuous system of 
levees from Vicksburg to Baton Rouge than to pay for the land. That 
report of Col. Darby will be found at page 3472 of the Mississippi 
Biver Commission report for 1896. Tnis question has been dealt 
with by the Mississippi River Commission and reported upon by them. 
On page 3418 of the commission's report for 1896 the commission 
says that it is cheaper to inundate and overflow this land and divert 
it to public use as a part of the bed of the river than to construct 
levees to protect it. That report of the commission is based upon the 
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survey and estimate made by Col. Darby, the Army engineer in chaise 
of that district. 

Mr. HiGOiNS. These proceedings in the Court of Claims are in the 
nature of condemnation ? 

Mr. CoNAWAY. No, sir, under the fifth amendment to the Con- 
stitution for the appropriation of private property for public use, 
and the pavment of just compensation, the legal questions have all 
been settled. 

Mr. Clayton. Then you think that no action by any committee 
of Congress is necessary ? 

Mr. Con A WAY. Except in this instance. The fifth amendment to 
the Constitution provides for the payment of just compensation 
tmly in case of a taking. It does not provide payment in case of con- 
sequential injuries or damage. The primary question to be settled 
by this resolution is one of legal liability. 

This resolution provides for a membership of three, two to be 
engineers and one a lawyer, to decide a legal question that ought to 
be decided by a court of competent jurisdiction. Ihat commission 
is not qualified to act. Two of them are to be surveyors and one a 
lawyer to pass upon the legal proposition already adjudicated and 
determinea by a court of competent jurisdiction. 

Now, I maintain that no legislation whatever is necessary in case 
of a taking. That has all been decided in the Archer case and in the 
Jackson case. The principle announced in this case is predicated 
upon a long line of decisions by the Supreme Court of tne United 
States and by the Federal courts of the country and grows out of 
river improvement. 

I desire to refer this committee, on the question of a taking by the 
Federal Government of private property for pubUc use in improving 
rivers for navigation, to the case of King v. United States (59 Fed. 
Rep., 9); High Bridge Lumber Co. v. United States (69 Fed. Rep., 
326); United States v. Lynah (188 U. S., 459, 475, 493); Pumpelly v. 
Green Bay Co. (13 Wall.. 166) ; Gould on Waters (sec. 209 and notes) ; 
Manigault v. Springs (199 U. S., 485). 

Mr. Clayton. Those are quoted in your brief? 

Mr. Conaway. Yes. I am just coming to that. I have prepared 
a brief on this question in the nature of an address to this committee, 
dealing with the resolution now before you for consideration, and I 
desire to place in the hands of each memoer of this committee a copy 
of this address and brief. 

Mr. HiQGiNS. What proportion of these lands are all now rendered 
useless by this inundation m order to amount to a taking ? 

Mr. Conaway. I can only speak as to the cases that I represent 
and those in which I have been retained. I think I am justified in 
saying to the committee that they are indeed the number of planta- 
tions that have suffered consequential injuries. There have been 
more plantations actually taken and destroyed than have been injured 
consequentially . 

Mr. Clayton. Your clients, then, as I understand you, want tKe 
Government to take over all these lands and compensate them for 
the lands ? 

Mr. Conaway. That is true, and have proven their cases in the 
Court of Claims, and now await a decision. 

Mr. Clayton. I think those claims grew up out of damages to 
crops. 
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Mr. CoNAWAY. No, sir. The chairman of the committee was absent 
when I spoke about the Jackson case. On demurrer in the Jackson 
case the court held that the allegation of the petition alleged a taking 
and legal liability on the part of the United States as to tne land ana 
the crops growing at the time the taking occurred, but as to the 
natural destruction of the crops for some 20 years previous the 
demurrer was sustained, because that was nothing more nor less than 
a consequential injury. As one of the members of the committee 
has said, they were compelled to raise crops. They were disturbed 
in their possession, but they were not ousted. Possession was not 
taken away, as is true now. There has been an actual taking of the 
plantation which I represent. ^ 

Mr. HiQQiNS. I never heard of this matter until I came in here 
this afternoon, but I notice on page 6 you adopt the same suggestion 
which I made, that the Court of Claims have jurisdiction conferred 
on them. 

Mr. CoNAWAY. Yes, sir, and as a substitute to the House 

Mr. IIiGGiNS. Is it your view that that would meet all the condi- 
tions and complaints arising? 

Mr. CoNAWAY. Absolutely so. As a substitute to the House reso- 
lution I desire to offer this bill. 

Mr. Clayton. What is the nimiber? 

Mr. CoNAWAY. It was Senate bill No. 5683, Sixty-second Congress, 
second session, introduced March 8, 1912, by Senator Williams. 

Mr. Clayton. The title is what ? 

Mr. CoNAWAY. A bill to confer jurisdiction on the Court of Claims 
to hear, determine, and adjudicate claims for the taking of private 
property and damages thereto as the result of the improvement of 
the Mississippi River for navigation. 

Mr. Thomas. That is the same bill you refer to on page 6 of your 
brief? 

Mr. CoNAWAY. Practically so. 

Mr. Clayton. You base that upon this fifth amendment? The 
idea is predicated upon the fifth amendment, and your conten- 
tion 

Mr. CoNAWAY. Yes, sir. 

Mr. Clayton. Which provision of the Constitution is discussed in 
McNichol Navigation Company v. United States (148 U. S.), begin- 
ning at the bottom of page 324, and running to pages 325 and 326 ? 

Mr. CoNAWAY. Yes, sir. 

Mr. Thobiias. Why not confer this jurisdiction on all rivers and 
streams as well as tne Mississippi ? 

Mr. CoNAWAY. I want to say that Congress has granted legislation 
as to other rivers. 

Mr. Thomas. Not as to all rivers ? 

Mr. CoNAWAY. Not as to all. 

Mr. Thomas. Why not make it a general law ? 

Mr. CoNAWAY. I would have no oDJection to that. The question 
of levee construction for the protection of these lands has already 
been dealt with by the proper authority of the Mississippi River 
Commission of the War Department, as shown in the report of the 
commission of 1896. Complete and accurate surveys of basins 
between Vicksburg and Baton Rouge have been made. The length 
of the levees, the width, the height and cost has been estimated, and 
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the Mississippi River Commission reports against the construction, 
the report saying it would be cheaper for the Government of the 
Unitea States to take title than to appropriate pubUc money in this 
way. The people I represent are those citizens who claim that the 
proper^ has been taken from them. 

Mr. Clayton. How many of those claimants ? 

Mr. CoNAWAY. I represent 55 claimants m that territory, by suit 
in the Court of Claims, and those suits involve 70 plantations. 

Mr. Clayton. And what is the area possessed by those clients of 
yours ? 

Mr. CoNAWAY. I will say that I have that tabulated, the name of 
the claimants, the number of acres, and the amount claimed. I will 
be glad to furnish it to the committee. 

Mr. Clayton. Can vou state the substance of it? 

Mr. CoNAWAY. I will be glad to furnish it to the committee so that 
you can have the accurate mformation. 

Mr. Thomas. Can there be a taking under the fifth amendment 
and the parties still remain in possession ? 

Mr. CoNAWAY. Yes, sir. 

Mr. Thomas. Such a destruction of it as to amount to a taking ? 

Mr. CoNAWAY. Yes, sir. The doctrine as to overflows is this: 

It is not necessary that the property should be absolutely taken in the narrowest 
sense of the word to bring the case within the protection of the constituUonaJ provi- 
sion, but there may be such serious interruption to the common and necessary use 
of the property as will be equivalent to a takins within the meaning of the statutes. 

The backing of the water so as to overflow tne lands of an individual, or any other 
superinduced addition of water, earth, sand, or other materials, or artificial structures 
placed on land, if done under statutes authorizing it for the public benefit, is such a 
taking as by the constitutional provisions demands concentration. 

That is the doctrine announced in the cases to which I have referred 
the committee, the doctrine announced by the Supreme Court of the 
United States. If there is such a serious and continuous interrup- 
tion to the use so that you can not use it for the purposes for which 
you bought it, that amounts to a taking. 

Mr. Thomas. That would occur in the case of the building of a dike 
or a dam ? 

Mr. CoNAWAY. Yes, sir. I want to say further as to the Jackson 
case, there are some 2,300 acres involved in that case — 1,750 acres of 
that land have sand all over it. 

It has been abandoned and has now grown up in underbrush some 
15 feet high. That case has been tried in the Court of Claims as a test 
case. It is now awaiting decision. I am informed by Justice Peelle 
that a decision will be forthcoming by about April 1, 1912. 

I maintain that all the legal questions involved in this controversy 
have been decided in the Archer case, decided on February 12,1912, 
and if this committee would take the findings of facts and the con- 
clusions of law written in the opinion in that case, it will get more 
information as to the real facts and the law than anyone can give you. 
It is a very exhaustive opinion, and neither the claimants nor the 
Government has taken exception to it. 

Mr. Clayton. Hand your orief to the reporter and let it be printed 
as a part of this hearing. 
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Acts of Congress Pkovidino for Investigation of Claims of Riparian Land- 
owners Along the Mississippi River. 

objection to proposed bills by waitman h. conaway, attorney op record for 

landowners, and suggesting form of new bill. 

To the Committee on Commerce of the United States Senate and the Committee on Judiciary 
of the Ilouae of Rcpreentatives of the United States: 

Gentlemen: Under employment agreement, and by pn;»per power of attorney, 
duly executed by claimants, I represent 116 suite now pending in the Court of Claims 
which have for their object the recoverv of just compensation, under the fifth amend- 
ment to the Constitution of the United States, for the taking and destniction of private 
property for public use, located along the Mississippi liiver, growing out of the 
improvement thereof by the United States, in the interest of navigation, commerce, 
trade, and the postal service, many of which claims are sought to be investigated and 
covered by the provisions of Senate bill 4354, Sixty-second Congress, second session, 
and House Resjlution 19412. same session, now before you for hearing and report. 

The scope of my employment covers the prosecution of said claims "to final deter- 
mination, either in the Court of Claims, by act of Congress, or before any department 
of the Government,*' and I am, therefore, in pursuance of this employment, authorized 
to represent my clients at these hearings. 

• My only object in asking for a hearing before you on the bills referred to is because 
of my employment and the duty I owe to my clients in seeing that their interests are 
prrperly protected under the provisions of any bill which seeks to affect a settlement 
Uicreof. 

That settlement should be made with aggrieved claimants, whether represented by 
myself or other persons, is not questioned. My interest is in the manner of settlement, 
when to be made, and how to bring it about. 

If I should differ in my views from others interested in this subject, it is an honest 
difference on my part, as we are all seeking the same result, namely, a just and fair 
settlement at an early date as possible. 

LIMITED JURISDICTION OF COURT OF CLAIMS. 

The Court of Claims has no inherent jurisdiction. Whatever jurisdiction it has is 
especially conferred by acts of Congress. Independent of ccmgressional authority it 
has no jurisdiction to consider and adjudicate a claim where the cause of action accrued 
to claimants more than six years next before the instituticm of the suit. 

The theory of these overflow cases is that prior to 1890, and until 1906, the injury 
resulting to the land from overflows was continuous, at infrecjuent times being con- 
sequential in its nature, not amounting to a "taking' of the land; but since 1906, and 
as the result of the levee system reaching that state of completion, as a whole, which 
now exists, the overflows are occurring at such frequent intervals, and for such dura- 
tion, and the water deflected and held on the land for such time, as amounts to a 
taking, the value thereof having been destroyed for agricultural as well as all other 
purposes, and the owner dispossessed and driven from his land. 

In most cases the land is covered with sand and gravel and has grown up in under- 
brush, Cottonwood, and willows, which, as we claim, amounts to a taking of private 
property for public use under the provisions of the fifth amendment to the Constitu- 
tion of the United States, demanding payment of just compensation. 

The "taking." as I maintain, and supported in this ctmtention by the annual 
reports of the Mississippi River Commission, which supervised and directed the work 
for the United States, did not finally occur until the years 1907, 1908, 1909, 1910, and 
since, when the work was practicallv completed and the overflows became more 
frequent and more destructive. Until these years all, or nearly all, of said land had 
some value, at least a speculative value. 

Until the levee system reached "the state of completion which now exists," as 
stated by the commission in 1910, the injury was tempjrary and continuous in the 
nature of consequential injuries. This consequential iniur>'. until about 1906, was 
produced by the works of the United States and local authorities and occurred before 
the United States finally succeeded in joining the levee system in pursuance of the 
Kads plan, which resulted in the final destruction of the land. The "taking " would not 
have occurred had the United States kept hands off and left the natural outlets open 
and the levee lines in their disjointed and unconnected condition. It was the works 
of the United States in carrying out the Eads plan adopted by act^i of Congrerib when 
completing the levee system as a whole, in the interest of navigation, commerce, 
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trade, and postal service, which finally produced the taking. This question is decided 
by the court's opinion in the Archer case, No. 30471, handed down on Febniarv 12, 
1912. 

The "taking:" was authorized by Conirress when it adopted the Eads plan and after- 
wards appropriated public moneys to carry it into effect. The carrying of the Eads 
plan into effect produced the taldng. This being tnie, the demand of claimants is 
founded upon the Constitution, the laws of Congress authorizing the work to be done, 
the adoption of the Eads plan by Congress specifying what should be done, and the 
Bubsequent acts of Congress appropriating public moneys to carry the project into 
effect. 

The Mississippi River Commission in its annual reports states that the ultimate effect 
of levee construction was not known and the completion of the levee system as a 
whole did not occur until about the years 1909 or 1910. This should be the time in 
law when the "taking" occurred; the' time when the cause of action began to accrue; 
and when the statute of limitations should begin to run. (King v. U. S. 59 Fed. 9; 
High Bridge Lumber Co. v. U. S. 69 Fed. 326; U. S. v. Lynah, 188 U. S. 459, 493, 475; 
Pumpelly v. Green Bay Co., 13 Wall. 166.) 

On page 475 Lynah case, supra, it is stated that jurisdiction may be supported irre- 
spective of contract or tort under that clause of the Tucker Act which vests the Court 
of Claims with jurisdiction of "all claims founded upon the Constitution of the United 
States or any law of Congress." 

It is in evidence in pending cases in the Court of Claims that by utilizing the com- 
bined resources of the States bordering on the river for levee purposes and other river 
improvement the States and local authorities could not have accomplished in an 
orainary lifetime what the United States have accomplished in a very few years. The 
money spent by State and local authorities in levee construction covers a period 
embracing almost a century, while the many millions spent by iJie United States, 
producing the permanent injury and taking have been appropriated and expended 
m a comparatively few years. 

I have always entertained the opinion that the Court of Claims, under existing acts 
of Congress, now has jurisdiction of the question of a "taking," and that no new act is 
necessary, unless in cases of annual crop losses, and consequential injuries, and Con- 
gress cares to confer upon a local commission greater authority and more jurisdictional 
powers than this court now has. 

WHAT CONSTITUTES A TAKING. 

" It is not necessary that the property should be absolutely taken, in the narrowest 
sense of the word, to bring the case within the protection of the constitutional provi- 
sion, but there may be such serious interruption to the common and necessary use of 
the property as will be equivalent to a taking, within the meaning of the statute. 

"The backing of water so as to overflow the lands of an individual, or any other 
superinduced addition of water, earth, sand, or other material, or artificial structure 
placed on land, if done under statutes authorizing it for the public benefit, is such a 
taking as, by the constitutional provisions, demands compensation." (Pumpelly v. 
Green Bay Co., supra; U. S. v, Lynah, supra; King v. U. S., supra; Gould on Waters, 
Sec. 209 and notes; Manigault v. Springs, 199 U. S. 485.) 

THREE DISTINCT CHARACTER OP CLAIMS. 

In these overflow cases there are three different kind and distinct character of claims, 
aside from crop losses, growing out of river improvement by the United States, in the 
States of Illinois, Kentucky, Missouri, Tennessee, Arkansas, Louisiana, and Mississippi, 
namely: 

1 . Those for land destroyed on the east side of the river between Vicksburg and Baton 
Rouge, where the land lies between the foothills and the river; the foothills hugging 
closely to the river bank and are now used for and serve the purpose of levees. These 
claims are in one particular section of Mississippi. There are other claims along Oie 
Mississippi (of the same character) not covered by the provisions of the bills referred to. 

2. Where the land has been placed between the levees and the river bank, in the 
adopted channel of the river or near the mouth of a river where it is impossible to join 
the levees in continuous lines, closing the mouth of the river, and destroyed by over- 
flow from above or back water from below. 

3. WTiere the levee lines have been constructed along and in front of, or through, 
certain lands, the water standing against the levees as built and percolating and seeping 
through the embankment, saturating and destroying the land. These cases are very 
few in number and amount of injury. 
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The only claims aoui^ht to be investi^ted by the provisions of the bills referred to 
are those described under class No. 1, which are limited to one particular section of one 
of the States. These bills do not seek to deal with class Nos. 2 or 3. 

OBJECTION TO SENATE BILL 4354 AND HOUSE RESOLUTION 19412. 

Th&se bills are objectionable, from my viewpoint, for the following reasons: 

(a) The commission to be appointed will be authorized to investigate and report upon 
the question of the liability oi the United States for damages done to riparian owners 
on the east side of the river from Vicksburg to Bayou Sara. 

They are objectionable because their scope is limited to, and only deal with, a 
ropcsed investigation of a part of one class of cases, described under the first class, 
eaving similar claims in other sections, and all of the second and third class, without 
redress, although they originate from the same cause. 

To deal with only a part of one class of cases, confined to one particular locality, 
would, in my opinion, be favoritism in the nature of class legislation. 

(b) Because the primary question of liability to be investigated under the terms 
of the bills is a legal question, sought to be passed upon and decided by three men 
one to be an Army engineer, one an engineer from civil life, and the other a lawyer, 
the majority of the commission to be composed of engineers not versed in law. The 
majority of the members are, therefore, not Qualified to act upon a legal question. 

By going onto the land the members of tne commission might be better qualified 
to report upon the extent of the injury, and value of the land, than the court, who 
sees and hears nothing except what the witnesses say in their printed testimony and 
commented upon by the argument of counsel. 

(r) Because this same legal question has been argued and submitted for decision, 
in a pDper case, before the Court of Claims (case No. 18274), and now awaiting decision. 
If this court should decide that it has jurisdiction of the question involved, the bills 
proposed would serve no purpcse, except to give the proposed commission jurisdic- 
tion to pass upon claims involving consequential injuries, and those in the nature of 
crop 1( sses. of which the court does not now have jurisdiction under the settled juris- 
pnidence of the land. 

And if this court should finally decide that there is no 1^1 liability on the part of 
the United States, under the present jurisprudence of the land, I would surest that 
it would be much better and wiser to enlarge the jurisdiction of the Court of Claims, 
by special act of Congress, with full jjower and authority in that court to hear, deter- 
mine, and adjudicate all classes of claims, than to clothe a local commission, composed 
of two engineers and one lawyer, with more jurisdiction and judicial authority than 
this court now has. 

{d) Because there are alxmt 120 cases, growing out of the same river improvement, 
now pending in the Court of Claims, awaiting decision, in which the evidence of 
claimants and the United States has already been taken at the expense of several 
thousand dollars. 

(e) Because the cxjmmission suggested could only be given authority to investigate 
and report to Congress, in the nature of findings oi fact found by the CVjurt of Claims 
in war claims, to be afterwards approved by Congress, and paid by an omnibus appro- 
priation, causing more ^ears of delay in making settlement; whereas the Court of 
Claims, under the provisions of the following bill, which I submit, would be authorized 
to hear, determine, and adjudicate to judgment all claims wherever located, growing 
out of river improvement. 

PROPOSED NEW BILL. 

"A BILL To confer jnrisdiction on the Court of Claims to hear, determine, and adjudicjiio r'nims for 
the taking of private property and damages thereto as the result of the improvement of t' c ]\ .ssissippi 
River for navigation. 

' ' Be it enacted by the Senate avd Hon e of Repre eri tative" of the United State (f A merica 
in Congress anf^embUd, That jurisdiction V e and is hereby conferred upon the ('ourt 
of Claims of the United States, with the right of appeal to the Supreme Court of the 
IJnited States, to hear, determine, and adjudicate to judgment, notwithstanding the 
bar of any statute of limitations to the contrary, all claims for the taking of private 
property for public use, located alons: the Misi^issippi River and tributaries, and 
danuure thereto, by flowage, or otherwise injured, as the result of the improvement 
of said river for navigatitm. 

"Such suit, on motion of either party, shall be advanced on the docket of the Court 
of Claims and of the Supreme Court. 

"And said Court of Claims is hereby authorized and empowered, when adjudicating 
said claims, to take into consideration the evidence already taken in pending cases. 
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in said Court of Claims, where Iwth the claimant and the United States have been 
represented by counsel present at the taking of such evidence. 

"In such adjudication the Court of Claims is empowered to ascertain and find to 
what extent and amount said property has been damaged and injured, as the result of 
such river improvement, ana to enter judgment for such amount in favor of the 
claimant: Provided, Hon ever. That if the Court of Claims finds that such damage and 
injury amounts to a 'taking' of property for public use, under the fifth amendment 
to the Constitution of the United States, said court, before payment of its judgment, 
shall require the proper parties to execute deed of conveyance for their title to such 
property t > the United States. ci)ntaining a description bv metes and bounds." 

(Heyward v. U. S., 46 C. Cls., 484: U. S. r. Sewell, 217 U. S., 601.) 

Senate bill 4354 and House resolution 19412 do not authorize the rendition of any 
judgment in favor of the claimants, either by the commission or the Court of Claims, 
although tiie House resolution provides, in addition to the provisions of Senate bill, 
that the findings of the commission ''shall be certified to the Court of Claims, and in 
the adjudication of all claims arising under this act by the Court of Claims the find- 
ings of the commission so certified shall be held to be prima facie correct/' thus dis- 
closing the weakness of this bill — 

(/) Because neither of said bills give to claimants the right to appear before the 
commission by counsel, with the right to object or except to the findings and conclu- 
sions of the commission, should it pass upon a claim in a manner not satisfactory to 
them, nor is there any appeal from the commission's decision provided for in either 
of said bills. 

{&) Because all the claims could not poasibly be investigated and reported upon 
in four months; that the expense of sucn a body would be a useless expenditure of 
public money, as tiie Court of Claims is already in existence to perform the same 
service for claimants without any additional expense. 

NO DELAY IN COURT OF CLAIMS WHICH COULD BE ATTRIBUTED TO THE COURT. 

On January 13, 1912, I caused to be filed in suit of Mattie W. Jackson, widow, etc., 
v. the United States, No. 18274, pending in the Court of Claims, above referred to, 
and now awaiting decision, five printed copies of the Congressional Record of January 
11, 1912, showing at page 893 what purports to be a memorial of the Legislature of 
the State of Mississippi, accompanied by a memorial of the citizens of that State, and 
call vour attention to tnc following language in the first column, page 896: 

"And they confidently assert, with knowledge derived from long familiarity and 
experience witii the subject that no 'adequate relief can be obtained from the Court 
of Claims. The vicarious sufferers of the east bank appeal to you to give due con- 
sideration to this opinion and to weigh well the authority which proclaims it. All 
in vain they have appealed to the commission, all in vain they nave appealed to 
the Court oi C'laims. Almost a generation of human life has been consumed in the 
effort to induce the Court of Claims to award compensation for these damages; and 
what has been the reward for that long period of effort? Far from granting relief, 
its action has been one prolonged delay. And this period of delay, extending over 
15 years, has been marked by loss of inheritance, the wreck of fortunes, the privations 
of poverty, by death and the sheriff's hammer. 

And these same tragedies will continue to be the allotted portion of these people 
unless Congress will itself use its powers to remedy their grievances.*' 

I am now counsel of record in the Jackson case referred to in the memorial, and 
have been since October 12, 1911. From May, 1910, until that time I was only asso- 
ciate counsel. William B. King, Esq., of Washington, D. C, was counsel of record 
until June 28, 1907, when Wade R. Young, Esq., of Natchez, Miss., was substituted 
in his place. 

I desire t t take exceptions to that part of the memorial which seeks to convey the 
impression that the landowners can not secure "adeauate relief" in the Court of 
Claims, or that the court has been guilty of any "prolonged delay" in having the 
Jackson, or any other case, finally heard, and believe the court has been done a great 
injustice by making this part of the memorial a public document. I do not indorse 
the aspersion, by way of mnuendo, which is sought to be cast upon the court by the 
language of this memorial. The facts do not justify the position in this particular as 
set forth in the memorial. On the contrary, the docket and records of the Court of 
Claims show that the nonaction of former counsel for claimants has, in most part, 
caused the delay. A brief r6sum6 of the facts will show: 

That suit was commenced February 24, 1894. Up to July 26, 1900, claimants and 
defendants were engaged in settling the pleadings and taking evidence. From July 
26, 1900, to August 2, 1906 (over six years), nothing was done by claimants' counsel. 
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On August 2, 1906, the United States made a motion to dismiss all pending cases for 
want of prosecution on the part of claimants. From August 2, 1906, to September, 
1910, clamiants were engaged in taking their evidence. The United States took no 
evidence during all this time. The evidence of claimants in the Jackson case was not 
concluded until June 21, 1910, and filed later. Final briefs in this case were not filed 
by counsel for claimants until April 1, 1911. Case was argued and submitted on 
April 14, 1911. On April 17, 1911, after argument was had, counsel for claimants, 
with permission of the court, filed supplemental and additional reply briefs. Decem- 
ber 4, 1911, findings of fact and conclusions of law were filed bv the court dismissing 
the petitions. December 13, 1911, motion for amendment of facts and rehearing, 
accompanied by brief, was filed by claimants' counsel and case immediately ordered 
to the law calendar for hearing, and a full and complete rehearing was had on January 
23 and 24, 1912, and case resubmitted for a new decision. 

In my opinion the case from claimants' standpoint was not proven until the testi- 
mony of June, 1910, was taken. Without this evidence I do not believe my clients 
would have made out a case. 

It has always been my understanding that the Jackson case was to be treated in 
the nature of a test case, and to be first tried, in order to ^et a fixed set of facts to be 
applied to similar cases to save enormous expense to clients and labor of counsel. 
'Therefore, the preparation and hearing of all other cases have been deferred until a 
final hearing can be had in the Jackson case, and this with the knowledge of each of 
my clients. 

Wade R. Young, Esq., died on September 23, 1911. Shortly after his death the 
claimants in all, or nearly all, of the cases executed a power of attorney for me to rep- 
resent them. 1 have beeu substituted in the place of Mr. Young by motion allowed 
by the Court of Claims in each case. 

During the past few years Mr. Young was in failing health and made but little 
effort to prepare these cases and hasten a final hearing. He was not in such physical 
condition as to give them proper attention. When I came into the cases the files and 
papers in the Jackson case were in such bad condition (many of the important papers 
oeing mislaid or lost) that it took me several weeks to get the papers together and to 
make up a trial record. Up to that time (May, 1910) but little impf>rtant evidence 
had been taken bv claimants in all the other cases, save the Bennie \V. Johnson case, 
No. 18632. 

By diligent attention to these cases since May, 1910, more progress has been made 
than in the previous 16 years. Since that time Judge Thompson representing the 
United States, as has also the court, shown everv possible desire, commensurate with 
their public duties, to hasten a final hearing. Through the courtesy of Judge Thomp- 
son in furnishing an assistant attorney, when requested by claimants' attorney, and 
convenient for the Government to do so, the evidence of claimants has been con- 
cluded in about 70 cases, and partially taken in all the other cases, save one. 1 am 
now engaged in the active preparation of all the cases for an early trial after having a 
final hearing in the Jacksjn case. 

I respectmlly maintain that the Court of Claims is the proper tribunal to deal with 
these cases, llie court now has jurisdiction to enter judgment for the payment of 
money to the extent of the injuries in case of a ''taking." Not so with a commis- 
sion. The most it could legally do would be to give a statement of fact-s and recom- 
mend payment by Congress. This has already been done by the Mississippi River 
Commission in its many reports, save the amount to be paid and to whom pa>^able. 
The Court of Claims is the proper tribunal to fix the amount by its findings. This the 
Court of Claims, the United States Circuit Court, and the Supreme Court of the 
United States have done in a number of similar cases, resulting from like improve- 
ment on the Savannah and other rivers. 

THE ARCHER CASE. 

In the Archer case referred to, j>ending in the Court of Claims, being a Mississippi 
River overflow case, the landowner recovered judgment for the sum of $83,920. 
My contention is that the law as settled by the court's decision in the Archer case 
applies to and governs all other overflow cases where the evidence shows a "taking." 
However, the court's opinion in the Jackson case may determine this fact. 

This opinion should be forthcoming in the next few days. 

The memorial referred to (bottom of p. 896, Congressional Record) makes mention 
of the fact that the Court of Claims has already decided in the Jackson case, on de- 
murrer, that it can not allow for "the annual destruction of crops and personal prop- 
erty," alleging that this shows that claimants can not hope to get relief in the Court of 
Claims. This is true as to annual cn)p losses. The answer to this is that if claimants 
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are not entitled under the settled jurisprudence of the land to recover the value of 
such pn)^erty in a court of law, it is not likely that the Oon^ss is going to confer 
that special authority and jurisdiction upon a special commission, composed of three 
men, two of whom are not versed in law; and if it is believed that the Court of Claims 
does not now have jurisdiction to pass upon these questions, it would be much better 
to enlarge its jurisdiction by s]>ecial act of Congress than to give this authority to a 
local commission. 

ANNUAL CROP LOSSES. 

It is the settled jurisprudence of this country that in questions of a *' taking" of 
private propert>j for public use, requiring payment of just compensation, under con- 
stitutional provisions, the only crops which will be paid for are those planted and 
growing to the roots, in the ground, at the time the land was found to be taken. The 
value of such crops is added to the value of the land taken. (Jackson t^. U. S., 31 C. 
Cls., 319; I.ewis on Eminent Domain (3d ed.), sees. 724, 726, 727, 728, and 739.) 

The fifth amendment to the Constitution of the United States, under the express 
obligation of which these claims must be settled, provides that payment ediiall be 
made only in case of a "taking.'* It is silent upon the question of damage and couBe- 
quential injuries. 

To ask Congress to create, at this time, a commission to ascertain the value of 
annual crop losses, and other consequential injuries, is going one step farther than 
the provisions of the (>)n8titution of the Uniteci States extend. 

The legal question sought to be investi^ted and reported upon under the proposed 
bills will be decided by the court's opinion in the Jackson case, which is likely to 
be handed down before your committee could possibly have a hearing and report upon 
Senate bill 4354 and House resolution 19412. 

PRECEDENT FOR BILL. 

For a precedent in passing the bill which I suggest would respectfully refer your 
committee to an act of Congn^'^s parsed for the relief of riparian owners along the Fox 
and Wisconsin Rivers, which will be found in 18 Statutes at Large, 506-507. 

Also Senate bill 459 (Report No. 401, Committee on Indian Affairs, 62d Cong., 2d 
sess.), reported for passage on February 22, 1912. 

CONCLUSION. 

There are some cases growing out of the improvement of the Mississippi River, 
involving the question of consequential injuries, in which some relief mould be 
granted to the landowners. For the Court of Claims to find the facts and render 
judgment in such cases will require additional legislation by Congress in the nature of 
an act enlarging the jurisdictional powers of that court. Such a bill, in my opinion, 
should be passed. 

If the Court of Claims should decide in the Jackson case against the landowners, 
or it is believed that the right of action of some of the claimants has been barred by 
the statute of limitations, and neither of the bills suggested meet the approval of the 
committee, then, on behalf of the claimants I represent, would suggest that Congress 
enact such further laws as will give to these people the relief which is justly due 
them by conferring additional jurisdiction upon the Court of Claims to hear and 
determine all character and classes of cases, ana before whom a majority of the claims 
for a ''taking" have been proven, at the cost of many thousands of dollars, and now 
awaiting decision. 

Respe<:tfully submitted. 

Waitman H. Con a way. Attorney of Record. 

February 28, 1912. 

STATEMENT OF A. B. LEARNED, ESQ. 

Mr. Learned. Mr. Chairman, may I say just a word ? 

Mr. Clayton. Yes, sir. 

Mr. Learned. Mr. Chairman, if the Court of Claims is going to 
decide that; if we have legal recourse to the courts, then, that, of 
course, would answer all our requirements, for we could then come up 
and prove our case. But the Mississippi River Commission, one of the 
ablest bodies of men we have in the country, one of the ablest bodies 
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of engineers on earth, a body who have studied this case for many 
years, has had this matter brought before them year after year, and 
they have said in this report — you will find it at the bottom of page 
28 and at the beginning of page 29 — it says : ■ 

The immediate cause of the injuries complained of is the increased elevations of the 
flood heights. That is the result of the general confinement of flood disc^hai^e by 
the levee system as a whole. That system has been constructed in part by the United 
States, but in arger part by the various levee organizations along the river created by 
the laws of the States bordering it. The case ia manifestl^r one for legislative rather 
than judicial treatment. Relief in some form ought in justice to come from CongresB 
and the State legislature in cooperation. But such cooperation would be so difiicuU 
to attain that it is hardly worth the thought. Meanwhile, the litigation drags its 
slow length along, the live^ of the landowners are passing away, and hope deferred is 
making their heartfi sick. 

The situation is pathetic and distressing in the highest d^ee. That these people 
should be condemned to perpetual inundation without possibility of relief or redress, 
for the sake of an improvement for which their fellow-citizens are enjoying great bene- 
fits, is intolerable to any man's sense of justice. 

That is the fact. These cases of this kind and similar cases have 
been in the courts for many vears, and many of these owners have 
died. The river commission has said — and oi all men on earth they 
are the most famihar with the situation and best capable of judg- 
ing — they have said, as published on page 28. Then they tell us 
where we should get relie/, and how we should get it: 

It appears to the commission that there are three possible wavs of dealing with the 
problem. One is to assist the owners of the inundated lands bv helping them to build 
levees where that method of protection is economically possible. Another is to com- 
pensate them in damages for the injuries which thev have sustained. A third would 
DC to buy the lands ana devote them to forestry. There is more to be said in favor of 
the last of the.'^e sugge^^tions than mi^t appear at first blush. The lands are capable of 
growing many kinds of valuable timber. They could be made to produce such 
material for revetment and other works of improvement in the river. If the fields 
were abandoned to natural growth the land would be gradually built up by deposits, 
and they might become highly valuable for cultivation. 

Upon the whole, the commission recommends that a special commission be appointed 
to investigate the subject with such directions as Congress shall deem suitable to the 
case. 

We have gone before the Rivers and Harbors Committee and asked 
them to assist us to build the levees. They have taken the stand, 
apparently, judging from the questions they asked and from what 
they stated, that they have no authority to build these levees unless it 
would aid navigation. As the chairman very clearly says, if the 
Government has irrigated lands for the sake of improving them, it 
does look as though they could stretch their authority a little, as 
though, if they can drain the lands there to improve them, they could 
build levees, but the committee takes the ground that they can only 
build this levee in case it improves navigation. 

Mr. CLAYTON. That seems to me an arbitrary rule adopted by the 
committee. It is not a law. 

Mr. Learned. That may be true, but if they adopt that rule and 
will not report favorably the bill before them, then we would like this 
committee 

Mr. Clayton. Rules are very often made to be relaxed when you 
have a case you want to meet. 

Mr. Learned. If they should relax, we have not anything to say. 

We are asking for the appointment of a commission, but the most 
satisfactory thingfor us will oe for the three committees — the Judiciary 
Committee, the Rivers and Harbors Committee, and the Committee 
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on Commerce of the Senate — to get together and agree on one measure 
that will give us relief. All we are asking is relief. The people I 
represent are not suitors in the Court of Claims. Not one of us has a 
suit there. 

Mr. HiGGiNs. What do you say as to the appropriation of the land 
that is completely destroyed and rendered useless lor any agricultural 
purposes ? " 

Mr. Learned. I can not agree with Mr. Conaway that the greater 
part is rendered useless. The plantations I am interested in are being 
cultivated, and we do cultivate them every year, some part of them. 

Mr. HiGGiNS. This area covers 500,000 acres ? 

Mr. Learned. Yes, sir; in round numbers. 

Air. Higgins. Can you give any approximation of the acreage that 
is absolutely destroyed ? 

Mr. Learned. I do not believe, gentlemen, in my own opinion, 
that any of it is absolutely destroyed. All of it, or at least a lot of it 
is subject to overflow. 

Mr. Clayton. It is rendered uncertain. 

Mr. Learned. So uncertain that it is not profitable. It may be 
that in 2 j^ears out of 10 thev make a profitable crop. 

Mr. Thomas. Do you owTiland there? 

Mr. Learned. Do I own land there ? 

Mr. Thomas. Yes. 

Mr. Learned. Oh, my father before me has, since I was a small 
bov, for about 30 years. 

Xir. Thomas. It has not been land that you have bought for specu- 
lative purposes in view of some governmental improvement ? 

Mr. Clayton. In Mississippi parlance you are a **red neck.*' 

Mr. Learned. My grandiather bought there in 1828, but we have 
not owned this land longer than about 30 years. We have not 
bought a foot of it for speculative purposes, and we would have 
been very glad to have sold all we did own if we could have sold it for 
what it cost us. 

Mr. Conaway. I notice you have some names of parties there in 
your memorial as petitioners. I represent those people, have exclu- 
sive power of attorney to represent them before tne Court of Claims 
or elsewhere where they have any interest, and I have letters from 
them within the last month saying that thev want their cases to 
continue in the Court of Claims, and that the levees will grant them 
no relief. I am inclined to think that some names appended to your 
petition have been taken from a petition some twenty years old. 

Mr. Learned. Will you state the names ? 

Mr. Conaway. Yes; the Freelands and the Glasses. I have a 
letter from Mrs. Glass within the last three weeks sajing the levee 
will avail her notliing. Why levee when her property is destroyed? 

Mr. Clayton. The land is there if you will take the water off of it. 
Perhaps the best barns are destroyed, and perhaps Congress could 
give reUef for compensation for the barns and personal property and 
the improvements, and if the water was taken off by a system of 
levees and kept off, the land would be just as good as ever. 

Mr. Conaway. No, sir; I beg your pardon. The Mississippi River 
Commission in its report for 1910 says, and the Court of Claims says 
in the Archer case, that the levee system, having arrived at a state of 
completion about the year 1906, that the overflows are now occurring 
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at such frequent intervals as to be equivalent to a taking of this 
property, and it can not be profitably used. The commission, in its 
report for 1910, recommends payment to these people. The Govern- 
ment admits its liability, ana says there are tnree ways of settling. 
These questions have all been determined. 

Mr. Thomas. One of the three ways is to build the levees. 

Mr. CoNAWAY. Where that method can be economically carried on. 
There are a few basins which the commission says shoiild be leveed 
that will not cost as much to levee as the land is Worth. 

Mr. Clayton. Your people do not want to be put in statu quo. 
They could bo if the levees were built and their property that was 
destroyed — the original statu quo might be restored. They want the 
Government to take the land and they do not want any other relief 
except the money. 

Mr. CoNAWAY. The statu quo could not be restored for the reason 
that the property has already been taken; there are deep gullies in it; 
it has sand Dars all over it, and much of it has been abandoned and 
grown up in undergrowth. 

Mr. Clayton. Suppose, then, that proper damages were allowed 
for the sand bars and for the gullies and for the undergrowth, for 
the bams and houses swept away, then there would still remain a 
lai^e body of the land, and if damages or compensation for all that 
injury as well as any other were allowed, would not that restore the 
former status as near as it is possible to repair any damage ? 

Mr. Conaway. No, sir; because the Mississippi River Commission 
says that the levee system having arrived at a state of completion, 
that the overflows will occur at such frequent mtervals that the 
people can not use the property. 

Mr. Clayton. Suppose we take care of the property by building 
a system of levees tnat would keep the water off, and then com- 
pensate for all the damages. I am just suggesting that as a possible 
remedy. 

Mr. Conaway. In answer to that I will say that similar cases have 
been tried and the courts have held that it amounts to a taking; that 
it is not a damage or a consequential injury. 

The measure of the damage is this. What was the property worth 
before the injury began to accrue? What is it worth now? The 
testimony in the cases that I represent shows that the land has no 
market value and much of it has no speculative value. 

Mr. Learned. I have stated that none of the people represented 
bv our committee were in the Court of Claims. Mr. Conawav cor- 
rects me. I did not know that these ladies had filed their cases with 
him. I was unaware of that. They have contributed to pay the 
expenses of the delegation up here. We all contributed in the pro- 

fortion of 6 cents an acre, and they contributed their proportion, 
think they are the only ones. 

Mr. Martin. The condemnation of land is a legal proceeding. 
Condemnation takes away the title for the specific use. Here the 
title remains in the party seeking damage, and when damages are 
recovered, if the damages are paid, the title remains in the parties. 

Mr. Clayton. Do you understand Mr. Conaway to say that the 
title is now invested in the United States? 
Mr. Martin. Yes, sir; that is, to physical use. 
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Mr. Clayton. I understand that. I want to understand if you 
contend that the title has been divested out of the owners and invested 
in the United States ? 

Mr. Martin. It will not be until the compensation is paid. It has 
been recently decided by the Supreme Court that after the Court of 
Claims has found the facts^ that the landowners should execute a 
deed of conveyance to the United States. 

Mr. Clayton. In this sort of case ? 

Mr. Martin. Yes, sir. 

Mr. Floyd. So that as I understand you, in this case, before you 
can get vour money, you have got to surrender a deed ? 

Mr. ifARTiN. In case of a taking. 

Mr. Floyd. Where jrou got your $82,000 ? 

Mr. Martin. Yes, sir. 

Mr. Floyd. Before the money was paid they would be required to 
execute a deed ? 

Mr. Martin. Yes; the order of the court in that case recjuires that 
not only a deed be executed, but a proper survey be furnished. On 
that question I refer the committee to tne case of Heyward v. United 
States (46 C. Cls. 484), and the case of United States v. Sewell (217 
U.S., 601). 

Mr. Clayton. That is in your brief ? 

Mr. CoNAWAY. Yes, sir. 

Mr. Clayton. I want to say to you gentlemen we are very much 
obliged to you for what you have said to-day. What you have said 
will no doubt enable us to deal intelligently with the biU which we 
have before us. I do not know what conclusion the committee may 
reach. We will, of course, have an executive session of the commit- 
tee at a later date, and I believe we will decide what we can do in 
respect to this parfcicalur bill. I want to say to Judge Martin and 
others, if j-ou desire to file any further briefs, you can do so. Unless 
there is someone else who desires to be heard, the hearing will be 
closed. 

Thereupon, at 5.55 o'clock p. m., the committee adjourned. 
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The Cecil, 
WashingUm, D. C, March 22, 1912. 
Committee on the Judictary, 

HoiLS^ of Representatives y WashingtoHj D, C. 

Gentlemen: Complying with your request on to-day that I furnish you with a list 
of the names of property owners I represent on the east bank of the Mississippi River, 
between Vicksburg and Baton Rouge, whose lands are involved in the hearing on 
H. R. 19412, I beg to state them as follows: 



Name. 



WILKINSON COXTNTT. 



Eva A. Tracer, etc. . . 
Jennie S. Babers, etc. . 

Sarah E. Babera 

James H. Jones 

Babera & Row 

ElixaM. Baker 

Bramlette & Babers . . 

Edwin R. Davis 

Llddell^ Babers 

Martha A. Murry 

Elixa M. StricJcer et al. 



JEPTEBSON COUNTY. 



Ethel B.Scott 

R. H. Foreman et al. 



ADAMS COUNTY. 



Henry Seals 

C. A. Adams et al 

James P. Butler 

B. F. Connor, executor 

JohnDeibel 

H. L. Dooly 

Ellt. A. Fowler et al 

Juliet J. Gaulden, etc 

John H. Hunter 

Frank Howe 

Ephriam Jones 

Wm. L. Jackson, executor. 

Julius W. Roos 

Rothschild A Gibba 

Max Rothachild 

OUverN. WUds 

Mrs. Jane Fields 

John Semple, lessee 

John Woods, ir 

Samuel Orr et al.. . .* 



WARBEN COUNTY. 



Melsheimer Bros 

Banks A Freeland 

Henry L. Blake, agent 

Emma Butler 

Henry J. Butler 

Thomas Freeland 

Mary 8. Glass 

Mary E. Hamer 

Joseph D. Mitchell 

H. F. SimraU et al 

Do 

Thomas J. Williams 

Alice E. Butler 

Charles R. Allen 

Louisa Barnes estate 

Sam Brown & Cx) 

Louisa Feldman et al 

DanielN. Hebron 

Albert R. Nichols 

John King 

Vicksburg Wharf & Land Co. 
Constantine W. Williams, etc. 



Acres. 



Land« 

values 

claimed. 



1.200 

680 

1,172 

200 

020 

1.200 

2,600 

MOO 

680 

200 

1,126 



710 
1,400 



167.10 
1.075 , 

450 I 
3,388 
2,938 
1.100 
3,340 

225 , 

144 
1.600 I 

300 I 
3,000 

560 
1,450 
1,600 
1,200 
1.350 I 



160,000.00 
12,500.00 
77,320.00 

6,000.00 
31,700.00 
25,000.00 
66.000.00 
60,000.00 
16,880.00 

5,000.00 
31,250.00 



20,000.00 
26,000.00 



6,840.00 
27,500.00 
60,000.00 
72.000.00 
75,000.00 
20.000.00 
75.000.00 
20,000.00 

3,000.00 
50,000.00 

7,500.00 
231,252.00 
20.000.00 
30.000.00 
62.000.00 
25.000.00 
35,500.00 



235 
1,059 



866 

1.070 

4.500 

446 

800 

550 

1,101 

2.295 

l.QOO 

2.100 

2,275 

600 

2.210 

615 

1,200 

1 14 

680 

1,522 

385 



«30 
2,333 



5,000.00 
25,000.00 



43,060.00 
35,000.00 

275.000.00 
20.000.00 
20.000.00 
20,000.00 
20,000.00 
21.000.00 
40.000.00 
30,000.00 
50.000.00 
30,000.00 
29.600.00 
32,500.00 
20,000.00 

250.000.00 
20.000.00 

100,000.00 
17,500.00 
14,790.00 
75.000.00 
49,728.00 



Crop 

values 

claimed. 



$100,000.00 

30,000.00 

216.260.00 

12.420.00 

106,130.00 

189,600.00 

129,900.00 

l(>i,75O.0O 

45,224.00 

23,775.00 

168,600.00 



49.890.00 
65,250.00 



17.146.00 
56.900.00 
91,000.00 
33,407.00 
99,825.00 
57,000.00 

220,500.00 

7,225.00 

17,000.00 

139,237.00 
54.560.00 



74,097.50 
76,205.00 

199.185.00 
70.400.00 

218,650.00 

3.850.00 

39.830.00 

78,125.00 



20.000.00 
65,000.00 



60.635.00 
28,110.00 
33.375.00 
44.591.00 
8,300.00 
88,000.00 



105,000.00 

194.560.00 

38.140.00 

135,750.00 



807.500.00 
4.*), 360. 00 
100,750.00 
124.200.00 
109,500.00 



92.060.00 



I Plantations. 



>Lot8. 
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The above list shows 55 separate claimants. You will observe that many of these 
suits involve more than one plantation, namely, the suit of Sam Brown & Co., in 
which 14 different tracts of land are involved. I have been retained in other cases, 
but have not started suit as yet. 

After the original petition was filed in the suit of William L. Jackson, etc., v. The 
United States, No. 18274, charpnjr the United States with the adoption of the foot- 
hills on the east bank, from Vicksburg to Baton Rouge, instead of building levees, 
it being cheaper to overflow the land and pay for it, tlmn to build levees, the United 
States caused a complete survey to be made oi all small and large basins in that localitv. 
These surveys were made under the direction of the War Department and the Missis- 
sippi River Commifision, a Federal organization, by Col. Derby, the engineer oflScer 
in charge. On page 3418 of the commission's report for the vear 1896 it deals with 
this question of levee construction and its cost, tne value of land, acreage, ^tc. In 
part the conunission says: 

"The surveys further show that the cost of levees in most cases far exceeds the value 
of the land. The area is so small that it can hardly be contended that their leveeing 
is important to the improvement of the navigation of" the river." 

The detailed report of Col. Derby will be found on page 3472 of same report. Maps 
and surveys of the various basins accompany this report. Each year since 1896 the 
commission has been reporting that no levees have been built between Vicksbmg 
and Baton Rouge, on tne east bank, referring to Col. Derby's report and surveys. 
In 1910 the commission (pp. 2937, 2938 of it-s report for that year) agam repeats what it 
has already said, stating m addition thereto, tnat these landowners were subjected to 
"perpetual inundation" and "without possibility of relief" from levee protection, 
Inhere levees couJd not be built economically, they costing more than ^e land to be 
protected is worth. 

A imrt of the language of the commission on this particular subject is: 

"The expense of them (meaning levees) is out of proportion to the value of land 
to be protected," etc. 

On January 20, 1912, there was filed in this Jackson case in compliance with a call 
made by the Department of Justice on the War Department, a recent resurvey of a 
portion of the basins within that territory on the east bank, rfiowing estimates of levee 
construction, value of land to be protected, acreage, length of levees, cost and char- 
acter of levees required, etc., which again confirms what Col. Derby reported in 1896; 
a copy of this last report I filed with your committee to-day. I herewi^ submit 
another copy with this statement. 

The object of the United States in acquiring this authentic data and information 
Was either to deny the allegations of tho petition in the Jackson case, or to place the 
uncontroverted facts before the Court o:' <'laiina. having jurisdiction of the questions 
involved, when passing upon a question affecting a great number of citizens and their 
Federal government. U^at other citizens might say in regard to levee construction, 
its cost, etc., will not likely prevail over the oflScial records and reports of the War 
Department and the Mississippi River Commission, which have this work in charge. 

I also invite your attention to the fact that the Committee on Commerce of tne 
United States Senate has already investigated this question of levee construction, in 
this particular locality, and that the Army engineers in charge of that district have 
already testified under oath to the fact that the foothills hug so closely to the river 
on the east bank, from Vicksburg to Baton Rouge, as to serve the purpose of levees, 
and that it is more economical to let the land overflow and become destroyed, and 
make compensation to the property owners, than to build levees for its protection. 
I call your attention to the evidence of Maj. B. M. Herrod, a member of the Mississippi 
River Commission, taken before the Senate Committee on (Commerce in 1890 (report 
of 1890, p. 69), and the evidence of Smith S. Leach, Captain Engineers United States 
Armv (same report, p. 213). 

The landowners I represent ha^'ing suffered permanent injury, which, in law, we 
claim amounts to a "taking" of their property for public use, without payment of 
compensation, want pay for their land and improvements, and crop losses, if possi- 
ble, and have filed and proven their claims in proper suits instituted before the 
Court of Claims of the United States ill Washington, D. C. 

There may be a small number of landowners in that area of country still striving 
for levee protection, but the greatest number have abandoned the effort after having 
the benefit of the commission's report of 1896, 1910, and other years. 

I rlo not want it understood that 1 object to levee construction by the Federal Gov- 
ernment , for the protection of private lands, where it can be economically and law- 
fully done, but I call your attention to the fact that the provisions of the act of Con- 
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^ess of March 3, 1881, and subsequent acts, appropriating public money for the 
improvement of the Mississippi River, absolutely prohibit the expenditure of any 
part of it for the purpose of protecting private lands, and on the contrary ex])res^ly 
states that all such moneys shall be expended in the interest of navigation, commerce, 
trade, and the postal service. 

It has never been the policy of the Federal Government to expend public money 
for the protection of private lands on navigable streams. If such were its policy the 
demanos on Congress would be much greater than the Federal Government could 
possibly respond to. 

As a part of this report by me, and for the benefit of your committee, I hereto attach 
and desire printed a copy of the opinion of the Court of Claims, with findinsfs of fact 
and conclusionfi of law, in the Archer case, decided February 12, 1912; a copy of the 
court's opinion on demurrer in the Jackson case, supra (31 Court of Claims, 'M9); a 
copy of'tne supplemental petition filed by claimants in the Jackson case in pursuance 
of an order of tne Court oi Claims made on January 26, 1912; the last two briefs filed 
by claimants' counsel in this Jackson case; which, if read together, will give the com- 
mittee more valuable information, of a reliable nature, as to the history of levee con- 
struction along the Mississippi River, acta of Congress relative thereto, agreed facta 
in these overflow cases between the landowner and the Federal Government, and 
law applicable thereto, than it could possibly gather from addresses made by citizens 
or attorneys representing the various parties. 
Yours, very truly, 

Waitman H. Conaway. 
Attorney for Landowners. 

P. S. Opinion in Archer case marked "Exhibit A." Opinion on demurrer Jacksoi) 
case marked "Exhibit B.*' Supplemental petition in JacKson case marked "Exhibit 
('." Briefs in Jackson case marked "Exhioits D and E," respectively. Report on 
resurvey between Vicksburg and Baton Rouge, filed in Jackson suit on January 20, 
1912, marked "Exhibit F." 

ExHiBrr A. 

Court of Claims of the United States. No. 30471. Decided February 12, 1912, 
Greorge F. Archer and Kate C. Archer v. The United States. 

This case having been heard by the Court of Claims, the court, upon the evidence, 
makes the following 

FINDINGS OF FACT. 

I. The claimants herein, Geoige F. Archer and Kate C. Archer, were, in the year 
1903, have been since, and are now, the owners in fee of those lands lying and being 
situated in Chicot County Ark., and described as "Point Chicot plantation," being 
that tract of land opposite the town of Greenville, Miss., bounded on the north, east, 
and west by the waters of the Mississippi River and on the south by "Leland planta- 
tion" and more particularly describea as follows, to wit: All of fractional sections 
4, 5, 6, 7, and 9; all of section 8, and parts of fractional sections 17, 18, 19, and 20, 
lying north and east of a certain line of fence which formerly divided said Point Chicot 

Plantation from the improvements of J. B. Miles, all being in township 15 south, range 
east, in Chicot County, Ark., with all accretions, alluvions, and additions there- 
unto, and all privileges and appurtenances thereunto belonging, and comprising 
6,000 acres, more or less. 

II. Said Point Chicot plantation, prior to the construction of the levee system to the 
state of completion which now exists, was of great value and was in a high state of 
cultivation, the lands of which it is formed being reclaimed lands and comparatively 
high and free from overflows of the Mississippi Kiver, except at intervals, the recur- 
rence of such overflows being so separated in point of time as not to materially affect 
either the value or the pnxluctive capacity of said lands; and that said plantation 
was highly improved with houses and cabins thereon and stocked with laborers and 
tenants and yielded large crops. 

At Greenville, Miss., opposite the claimants' land, has been kept a United States 
gauge continuously since 1882, and at I^ake Providence, 64 miles south of Greenville, 
for some years prior to 1882 — that is, from 1844. The gauge readings at these two 
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places and the computed flood levels at Point Chicot for years of high water are as 
follows: 

Elevations of floods, Chicot Point, Arh., mile 473 R. below Cairo, upper Tensas district. 

[Computed from Lake Providence and Greenville gauges.] 



Years. 


T#ake 
Provi- 
dence. 


Gauge at 
Green- 
vlUe. 


Com- 
puted 
elevation, 
Point 
Chicot.i 


Years. 


lAkn 
Provi- 
dence. 


Gauge at 
Green- 
ville. 


Com- 
puted 
elevation, 
Point, 
Chicot.i 


1844 




42.16 
43.00 


139.4 
140.1 
140.5 
137.0 

M33.3 
135.4 
136.7 
136.6 
137.3 
135.0 
135.0 
135.2 
137.4 
135.4 
138.8 
137.5 
138.2 
135.2 
138.3 
137.9 
137.7 

« 129.0 


1890 




43.45 
43.25 
44.28 
44.30 
35.40 
27.75 
34.60 
46.75 
26.16 
43.00 
33.75 
37.40 
36.05 
49.10 
43.55 
36.80 
44.90 
47.30 
44.75 
44.80 
37.00 


140.5 


1858 




1891 




140.4 


1862 


40.87 


1892 




141.4 


1867 


39.92 


1893 




141.4 


1872 


35.15 
36.12 
37.37 
37.29 
37.95 
35.82 
35.80 
36.00 
38.05 
36.17 


1894 




•132.5 


1873 




1895 




•124.9 


1874 




1896 




•131.7 


1875 




1897 




•144.0 


1876 




1898 




> 143. 4 


1877 




1899 




140.1 


1878 




1900 




•130.8 


1879 




1901 




•134.4 


1880 




1902 




•133.2 


1881 




1903 




•146.7 


1882 


41.68 
40.40 
41.10 
38.05 
41.20 
40.80 
40.55 
31.85 


1904 




140.6 


1883 ' 


1906 




• 133.9 


1884. 1 . - 


1906 




142.0 


1885 


• 
. 


1 1907 




144.4 


188G 


1908 




141.8 


1887 


1909 




141.9 


1888 


1910 




• 134. 1 


1889 


( 






1 





• Memphis datum. 

• No overflow; overflow at 135 elevation, Memphis datum. 
' From actual elevation. 

The Point Chicot plantation has been overflowed when ever the water surface rises 
to 135 feet, Memphis datum, and said lands have been more or less overflowed every 
year except two, 1872 and 1889, during the 18 years prior to 1891, up to which time 
the levee system had not been completed sufficiently to withstand great floods and 
the outlets unclosed; and during the 20 years following 1891 after the levee system 
had been made effective and the outlets closed by the United States and the local 
authorities, there were 8 years, namelv, 1894, 1895, 1896, 1900, 1901, 1902, 1905, and 
1910, during which the claimants' land was not overflowed. 

The claimants* Point (>hicot plantation is overflowed at a stage of 38 feet on the 
Greenville gauge, or whenever the water surface rises to 135 feet, Memphis datum, 
and the gauge readings shows that of the 15 years from 1882 to 1896, inclusive, there 
were only 4 years in which this stage was not exceeded, and that of the 14 years from 
1897 to 1910, inclusive, there were 5 years in which this stage of 38 feet on the Green- 
ville gauge was not exceeded. 

III. From time immemorial the waters of the Mississippi River during the highest 
stages thereof, when not contained within the low-water banks of said river, naturally 
found outlets below Cairo into the St. Francis Basin, and below the highlands near 
Helena, Ark., in the White River, Yazoo, Tensas, Atchafalaya, and Pontchartrain 
Basins, and through the rivers draining these basins eventually into the Gulf of Mexico. 
The outlets and drains thus provided by nature were such as to accommodate said 
flood waters, and the lands hereinabove described were not overflowed as frequently 
before the outlets were closed by levee construction by the United States to improve 
the river for navigation and by the State and local authorities to protect and reclaim 
land subject to overflow in times of high water, and consequently were but little 
injured by said overflows. 

IV. Prior to 1883 the States and local authorities had constructed a system of levees 
for the protet^tion and reclamation of lands subject to overflow from the mouth of Red 
River to the mouth of the Arkansas, and from the mouth of the Yazoo to the high- 
lands below Memphis. The flood waters of 1882 destroyed miles of these levees, 
leaving a lov(»e line containing 6,278,728 cubic yards in the lower Yazoo levee district, 
which is in the vicinity of Point Chicot, but on the opposite side of the river in the State 
of Mississippi, and leaving a levee line in the upper Tensas district, which is south of 
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Point Chicot on the same side of the river in the State of Louisiana, containing 1,788,304 
cubic yards, and a levee line in the middle Tensas district, still farther south, con- 
taining 3,631,400 cubic yards. 

Beginning about the year 1883 and continuing to the present time the officers and 
agents of the United States, in pursuance of an act of Congress creating the Mississippi 
River Commission and other acts amendatory thereto, and for the improvement of 
the Mississippi River for navigation, adopted a plan, the so-called Eads plan, and in 
consequence thereof have projected and constructed and maintained and are now 
engaged in constructing ana maintaining certain lines of levees on both sides of the 
river at various places for various distances from Cairo, 111., to near the Head of the 
Passes, a distance of 1,050 miles by river from Cairo, and the local authorities or organ- 
izations of the States bordering along the river on both sides from Cairo to the Gulf 
have before and since 1883 constructed and are now constructing and maintaining 
certain lines of levees at various places and of various lengths for the purpose of pro- 
tecting and reclaiming land withm their respective districts from overflow in times of 
hi^ water. 

The levee lines so constructed by the United States and the local authorities have 
been practically joined, with the result that the flood waters of the Mississippi River 
to a great extent are confined within and between said levee lines, and, encompassed 
within a narrower scope than heretofore, acquired an increased velocity and nigher 
elevation and the current thereof has become stronger and more forceful. 

The plan of the officers and agents of the United States so acting was to increase said 
velocity and scouring power of the water and to scour and deepen the channel of the 
Mississippi River and thereby improve it for navigation, and the purpose of the officers 
and agents of the State and local authorities constructing lines of levees at various 
places along and on both sides of the river was to reclaim and to protect land from 
overflow in times of high water. By so doing the waters being confined within a 
narrower compaiw, as above indicated, have by laws of nature attained a higher ele- 
vation of approximately 6 feet in times of high water. 

From time immemorial and as far back as the records show the flood stages of the 
Mississippi River, the high-water bed of that river, was between the highlands on 
the east side and highlands on the west side. The lands of the claimants in contro- 
versy in this suit are located within this boundarv on Point Chicot, in Chicot County, 
Ark. — that is, between the highlands on the Mississippi side of the river and the high- 
lands on the Arkansas side — and have been occasionally overflowed at times of high 
water, as stated in Finding II, before as well as since the construction of levoes. 

From Cairo, 111., to the mouth of the Yazoo River just north of Vicksburg, the Mis- 
sissippi River is practically leveed on both sides, except on the east side whore the 
highlands abut on or very near the river in Kentucky and Tennessee (from Port Jef- 
ferson, Ky., to a short distance south of Memphis, Tenn.), and thence on the west side 
to near the Head of the Passes, or to a point 1,050 miles by river from Cairo, and on the 
cast side from Baton Rouge to the same point near the Head of the Passes, leaving a 
gap in the line of levees of 234 miles in length, from the mouth of the Yazoo River to 
Baton Rouge, unleveed, which levees were constructed in part by the United States 
and in part by the loc*al authorities along the Mississippi River. 

The extension of the general levee syptom by the United States and the local authori- 
ties has resulted in an increased elevation of the general flood levels, which subjects 
the claimants' lands to deeper overflow than they were subject to formerly or would 
be subject to now if the levee sy.stem were not in existence, and consequently some- 
what reduced its value for agricultural purposes. The immediate cau.se of the deeper 
overflow of claimants' land is the incr(»ased elevation of the flood heights, which is the 
result of the general confinement of the flood dischan»e by the levee system as a whole. 

During the flood waters of 1882 the levees failed throughout the length of the river. 
In 1884 the crevasses were still open in all basins. In 1886 crevasses were open in the 
upper Tensas district and the leve(»s intact in the lower Yazoo district opposite the 
upper Tensas. In 1887 all crevasses were closed. In 1890 there were eight crevasses 
in the upper Tensas and seven in the lower Yazoo district, which is in the State of 
Mississippi opposite claimants' land. In 1891 all 1890 crevasses were closed and the 
flpod waters of that year made one crevasse in the upper Tensas and one in the 
lower Yazoo district. In 1892 all crevavsses were closed, but the flo<xl wat(»rs made 
six crevasses in the levees located along the stretch of river in the neicrhborhood 
of the claimants' land, which is located 473 miles below Cairo in the upper Tensas 
district, and the six crevasses were in the stretch of levee line between 439 miles 
and 506 miles south of Cairo. In 1893 all crevasses were closed, but the flood waters 
of that year made four crevasses in the levee lines located not far from claimants* 
land; that Ls, in the stretch of levee between 497 miles from Cairo and 545 miles. 
In 1897 all crevasses were closed, but the flood waters of that year made five crevasses 
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in the lower Yazoo district in Mitsissippi, which ia opposite and south of the claim- 
ants' lands. From 1898 to 1902 there were no crevasses, and only one crevasse in the 
upper Tensas district in 1903, and all crevasses closed in 1904 to 1910. 

V. In consequence of the cloHinp of the natural basins, outlets, and cre\'asses caused 
by the flood waters by the United States and the local authorities of the States border- 
ing the river on both side?, as aforesaid, the channel of said river has been scoured, and 
many waste and overflowed lands on both sides of the river behind said levees have 
been incidentallv reclaimed and are now protected from overflow in times of hij^h 
water, and vast benefit has accrued to the States of Illinois, Kentucky, Tennessee, 
Mississippi, Arkansas, and Louisiana by reason of said levee construction and to the 
landowners of said States behind said levees, but that the lands of claimants, situated 
between said levees and on the outiiide thereof and not protected thereby, have been 
subjected to repeated overflow, tending to diminish and impair their value, but to 
what extent does not satisfactorily appear from the evidence. 

A part of the levee system so constructed and maintained runs back of said Point 
Chicot plantation, not touching the same, and that between it and said Point Chicot 
plantation is a stretch of ground lower than the main body of said plantatioji, and in 
periods of high w&U^r the water rising, passing over and upon said land, has, by reason 
of its lowness, flr^t gone thereupon, and its main current was across said land and not 
upon Point Chicot plantation, which, while in extreme high water it would be flooded 
as hereinabove set forth, did not have the full force of the current of the Mississippi 
River thereupon but was covered in part or in whole by slacker water. 

The current during high-water seasons being as aforesaid struck against and impinged 
upon the said levee oack of said Point Chicot plantation and protecting the lands on 
the interior, and such impingement resulted in the waters of said river eroding and 
washing away said levee, to the great danger of its existence, and threatening to break 
through said levee and inundate said lands to the rear thereof and divert the water 
from the channel of the river. Such breach or crevasse in said levee would have en- 
tailed damage thereunto and to the adjacent landowners and impaired the efficacy of 
said levee system as projected, con.«»tructed, and maintained by the officers of said 
Mississippi Kiver Commission in accordance with the plans heretofore stated. 

In addition to the danger which threatened the levee, said current impinging upon 
the banks of the stream, and the neck of land adjoining Point Chicot to the mainland, 
cutting into it, threatened to and would have, if permitted to continue, cut through 
said neck of land, thuH straightening the channel and making Point Chicot plantation 
an island. 

VI. In order U) prevent the threatened danger, both to the levees and to the integ- 
rity of the connecting neck of land, the ofllicers and agents of the United States Gov- 
ernment, acting under authority of the acts of Congress, and the Mississippi River 
Commission, constructed what is known as the Leland Dike, running diagonally and 
at an angle from the main line of levee on the Arkansas side, across and on said land, to a 
point 662 feet beyond where the line of Point Chicot plantation begins, their object 
feeing to divert the current of the stream during high waters, from impinging upon said 
levee, and by throwing it northeastward by said dike, to prevent the destruction of 
the levee, and the cutting acToss the neck aforesaid. 

Said dike first went over, into, and upon the land of claimants aforesaid, a distance 
of 662 feet, but the end of said dike being exposed to the waters of the Mississippi River, 
and to the powerful current as above mentioned, the said officers and agents of the 
United States Government deemed it necessary to extend the same a distance of some 
2,700 feet farther into and upon the land of claimants, and did so extend the same ifi 
the year 1907, without any condemnation of said land, and with no remuneration 
therefor being made to claimants, said oflicers and agents using a large part of the soil 
of claimants' plantation for the construction of said extension. 

Before the joining of the levee lines by the United States in accordance with said 
Eads plan (thus making the same continuous') there were occasional overflows of the 
Chicot plantation, but they have been made deeper and more forceful by the adoption 
of said system. However, these overflows before the erection of said dike din not 
materially damage the same and said lands remained still valuable for agricultural 

gurposea. Since the erection of said extension of said dike and by reason thereof the 
igh-water current of said river has been deflected over and across a large part of said 
Chicot plantation, but flows in the same direction as did a portion of the high waters 
of the river before the erection of said dike, but with greater force and depth, the 
escape of a portion of the high waters over and across the neck of laud connecting said 
Chicot plantation and the mainland being thereby prevented, in consequence of 
which tne overflows of said plantation have been greatly increased and intensified, 
the result of which has been to wash and scour out its top soil and to deposit upon a 
large part thereof great burdens of sand and gravel, and 3,696 acres of said lands have 



BTPAKTAN DAMAGES ON EAST BANK OF MISSISSIPPI BIVEB. 47 

thereby been rendered totally unfit for cultivation or any other profitable use by the 
owners thereof. This result haa been caused partly by the joining of said levee systems 
and the erection of said dike, but directly ana proximately by the erection of said dike. 

VII. The claimants are the sole owners of this claim, and no action other than this 
has been had thereon. No other person has anv interest in this claim or in said lands 
except one J. M. Wilzin, who is a mortgagee of this and other lands to the amount of 
$30»(XX). The claimants are citizens of the United States and have never made any 
assi^iment of this claim or any interest therein. 

vIII. The lands described in claimants' petition were conveyed to George F. 
Archer and James A. Deaton by deed dated the 22d day of August, 1896, for the stun 
of $10,500, and Mrs. Kate C. Archer inherited the interest of the said James A. Deaton 
upon nis death and later married the said George F. Archer. 

On the 30th day of December, 1909, George F. and Kate C. Archer, the claimants, 
conveyed said lands to Herman Wilzinski, trustee, as well as other lands located in the 
State of Mississippi, to secure the pavment to J. M. Wilzin, of New Orleans, La., of 
certain notes aggregating $30,000, wnich were that day ejcecuted and delivered to 
said Wilzin. 

IX. The lines of levees located on both sides of the Mississippi River from Cairo to 
near the Head of the Passes, a distance of 1,050 miles, which were constructed in part 
by the officers and agents ot the United States for the purpose of improving the nver 
for navigation and constructed in part by the officers and agents of the local organiza* 
tions of the States bordering on the river to 1909, had a length of 1,548 miles and con- 
tained 229,729,354 cubic yards. Since 1909 the authorities of the United States built 
additional lines of levees containing 2.970,224 cubic yards, and since said year (1909) 
said local authorities built additional lines of levees containing 5,063,427 cubic yards, 
thus bringing the work of levee construction up to the year 1910. 

X. The 3,696 acres of land hereinbefore mentioned at the time of the erection of the 
Iceland Dike was of the value of $83,920. Thirty -one and four-tenths acres of the same 
is actually and wholly occupied by the United States b}r the construction of the dike 
before mentioned, and the balance of said 3,696 acres, to wit, 3,664.6, has been destroyed 
and rendered totally unfit for cultivation or any other profitable use by the owoera 
thereof, as found in Finding VI. Said 3,696 acres is described as follows: 

" Beginning at an iron stake at the base of an overcup oak, 36 inches in diameter, 
standing upon the right bank of the Mississippi River, at the north end of the dividing 
line between Leland plantation and the lands of George F. Archer, March 14, 1904. 
Thence S. 45° E. 75 chains. (At 17 chains public road bears eastwardly; at 31 top of 
spur dike; at 75 chains came to iron post on right bank of Mississippi River.) 

"Thence up said right bank N. 68° E. 120 chains to the right bank of Old River. 
^This line is along the edge of the high land and large cotton woods from 5 to 9 chains 
from the water's edge.) 

"Thence up the right bank of the said Old River N. 17° E. 90 chains. Thence N. 
23° E. 84 chains to where said Old River forks into two small channels. (The last 
two courses are from 1 to 3 chains up on the high bank on the west or right bank of 
said Old River.) 

"Thence up the west fork or prong of Old River on its right bank N. 62° W. 55 
chains. Thence N. 80° W. 47 chains to the east point of a small levee (seems to have 
been erected many years ago). 

"Thence on the north side of said levee S. 89° W. 20 chains to the right bank of the 
Mississippi River on a caving bank. 

"Thence up said right bank of the said river and at a distance of from 1 to 5 chains 
from the caving bank S. 23° W. 80 chains. This ntake is 1 chain east of the caving 
bank. • 

"Thence continue ui> said right bank from 1 to 5 chains east of it, S. 33° W. 80 
chains to a stake, 2 chains and 75 links south and east of the high bank of the river. 

"Thence S. 39° W. 61 chains to the point of beginning." 

XI. The court finds as an ultimate fact, in so far as it is a question of fact, that the 
said 3,696 acres of land was somewhat impaired in value by the construction of said 
levee system, but that its use was totally destroyed by the erection of the Inland 
Dike and was thereby taken, its value at the time of such destruction and taking being 
$83,920. 

CONCLUSION OP LAW. 

Upon the foregoing findings of fact the court decides, as a conclusion of law, that the 
claimants are entitled to judgment in the sum of eighty-three thousand nine hundred 
and twenty dollars ($83,920). 

44308—12 4 
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OPINION. 

Barney, J., delivered the opinion of the court. 

This case now comes before this court upon motions for a new trial by both parties. 
Upon the hearing of these motions a new trial was allowed, and the whole case was 
heard and considered on its merits. The former findings and opinion have been 
withdrawn and new findings made, and this revised opinion is submitted. 

This is a suit to recover damages for the " taking" of the lands of the claimants by 
the Government in the construction of the improvements on the Mississippi River. 
The claimants are the owners of a plantation containing about 6,000 acres in the State 
of Arkansas and situated within a bend on the Mississippi Kiver and comprising 
nearly all of the land within said ))end. Before the Government be^n its improve- 
ments upon this river the local authorities at different points along its course below 
Cairo, 111., had built levees, the purpose of which was to prevent the river at its hiffh 
stages from overflowing the lands in their rear. It does not appear that these locafly 
constructed levees materially raised the flood of the river at any point, but that the 
surplus waters found their way through numerous openings into basins of large area, 
and thence into the Gulf. During periods of high water the lands of the claimants 
had always been subject to occasional overflow, but not to such an extent as to mate- 
riallv impair their value. The levees constructed by local authorities, and after- 
wards adopted and added to by the Government, as hereinafter stated, were located 
at places considerably back from the river so as to leave )>etween tnem and the river, 
or, as might be said, between the levees on both sides of the river, lands which were not 
affected oy them unless the flood tide of the river was permanently raised. The lands 
in question in this case belonged to that class. 

Before the Government began its improvements the local authorities had built a 
levee, a fragment of which is shown upon the map following, and which it will be seen 
was situated somewhat back from the claimants' plantation and from the narrow neck 
of land joining their plantation to the mainland. 

In 1883 the Government began the work of improving the navigation of the Missis- 
sippi River, and has continued it ever since. The plan adopted seems to have been to 
aaopt the local levees as far as practicable from Cairo down, to build new levees in inter- 
venmg spaces, and thus unite them into one complete system for raising the waters 
of the river by confining it within a narrower channel and preventing its partial escape 
into the basins before mentioned. This object has been and is being further accom- 
plished, and it appears that its waters have thus been raised approximately 6 feet in 
times of high water. This result has been to greatlv improve and raise the value of 
much territory outward from this system of levees, but to cause more frequent over- 
flow of the lands left between them and the river. It appears, however, that notwidi- 
Btandins^ this apparent result of the river improvements tne plantation of the claimants 
was Bufiiciently above the flood tide of the river to remain valuable agricultural lands 
and to be subject only to occasional overflow. 

It appears that in 1903-4, in order to prevent threatening danger to the levee near 
the necK of land connecting the plantation of the claimant and the mainland, as well 
as to preserve the integrity of the neck of land itself and prevent the river from cutting 
through it, the Government constructed a "dike, " hereinafter called the Leland Dike, 
running diagonally out from the main line of the levee and extending 662 feet upon 
the Chicot plantation. In the period of hi^h wat«r of 1904 this dike was partially 
destroyed and claimant's plantation conpiderably injured, whereupon in 1907 the 
Government extended said dike farther to the northeastward, and so far that it went 
2,700 feet still farther into and iipon the claimants' plantation. The effect of said dike 
at times of high water is to deflect the flood waters of the river to the eastward over 
and across a large portion of claimants' plantation in such volume and with such force 
as to scour out and destroy much of its top soil, wash away the tenant houses which 
were situated thereon, and leave a deposit of sand and gravel on its surface, which has 
already totally destroyed its value for a«n"icultural purposes (and it has no other); and 
it is unnecessary to state that this deposit will increase from year to year. 

This description of the locus in quo will be better understood by an examination of 
the map* herein. The land to the northeast of the line marked "Leland line" is the 
farm of the claimant, the line colored yellow is the levee, and the pink line A-B is the 
dike mentioned. The land submerged with sand and gravel is situated within the 
fretted dark line northeastward of the dike. 

From this statement it will be seen that there is no question but that this land so 
destroyed has been "taken" within the meaning of the fifth amendment to the Con- 
stitution, and the only question before us is whether the Government is liable for this 
taking. 



* 
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It is contended by the Government that it is not liable for thia taking of the claim- 
ante' lands for the reason that the levees in que3tion were partly constructed b)^ the 
local authorities, so that the taking was not alone by the United States, but jointly 
with others. It is argued that such a joint taking is not a takine by the United States 
within the meaning of the amendment referrea to. Winile the findings show that 
Point (Tiicot plantation was more frequently and deeper overflowed in consequence 
of the extension of the levee system by the United States, no part of it w^as destroyed 
nor materially damaged until the dike was extended and erected. Hence it can not 
be said that claimants' land was taken in consequence of the levee system, but directly 
in consequence of the erection of the dike, and that was the work of the United States 
alone. In this connection it should also be remarked that the levee system as con- 
structed and ke])t up by the local authorities had not materially damaj^ed these lands, 
and it was not until this system had reached "the state of completion which now exists'' 
and said dike had been erected that they were inundated with sand and gravel. (Find- 
ing II and VI.) Hence, both by the construction of the dike and the completion and 
joming as a whole of thin levee system, the United States alone has taken the claim- 
ants' iands. This joining of the' locally constructed levees and erection of the dike 
was in furtherance of the Government project alone— the confinement of the river 
within its banks and thereby to improve navigation. 

At the time of the erection of the Leland Dike the injury to the plaintiffs* land, 
which had theretofore been caused by the joining of the levee system, was consequen- 
tial only and had not amounted to a taking, and hence is immaterial to be computed 
in this case, the Government's liability beginning at the time of ite absolute destruc- 
tion. It is true that the flood heighta of the Mississippi River had been raised by the 
joining together as a whole of the levee system, and tliat this fact made the erection of 
the Leland Dike more destructive to the plaintiffs' land than it otherwise would have 
been, but the finding show, and it is not denied, that the erection of the dike was the 
proximate cause of the flooding of (^hicot plantation with sand and gravel. It would 
be a travesty ufjon justice to maintain that the Government is exempt from pa>[ing 
for this destruction because some prior injuries inflicted, not amounting to a taking, 
had accelerated and assisted in this destruction. 

There may well be other cases where the overflow and damages are directly caused 
by the joint action of the Government and local authorities, and in such cases the 
question raised by the Government will arise and must be decided, but for the reasons 
given is not believed to be in this case. 

It is further contended by the Government that this case comes within the decision 
of the Supreme Court in the Bedford case (192 U. S., 217), and that under that decision 
the ])etition should be dismissed. In that case a revetment was constructed by the 
Government authorities along the banks of the Mississippi River at Delta Point, La., 
for the purpose of preventing the further erosion of that point. As a result of this revet- 
ment the integrity of the bank at that point was maintained, and the channel and cur- 
rent of the river were gradually directed toward the lands of the claimants situated 
about 6 miles below, and after the expiraton of several years eroded and overflowed 
about 2.300 acres of their lands. In the o[)inion in that case it is said: 

"* * * The object of the works was to preserve the conditions made by natural 
causes. By constructing works to secure that object appellants contend there was 
given to them a right to compensation. The contention asserts a right in a riparian 
proprietor to the unrestrained operation of natural causes, and that works of the Govern- 
ment which resist or disturb those causes, if injury result to riparian owners, have the 
effect of taking private property for public uses within the meaning of the fifth amend- 
ment of the Constitution of the United States. The consequences of the contention 
immediately challenge its soundness. What is its limit? Is only the Government so 
restrained? Why not as well riparian proprietors; are they also forbidden to resist 
natural causes, whatever devastations by floods or erosion threaten their property? 
WTiy, for instance, would not, under the principle asserted, the appellant^i have had a 
cause of action against the owner of the land at the cut-off if hehad constructed the 
revetment? An(i if the Government is responsible to one landowner below the works, 
why not to all landowners? The principle contended for seems necessarily wrong. 
Asserting the rights of riparian property it might make that property valueless. " Con- 
ceding the power of the Government over navigable rivers, it would make that power 
impossible of exercise, or would prevent its exercise by the dread of an immeasureable 
responsibility * * * . " 

In accord with the rule of law thus stated it would have been within the rights of 
the claimant* to have constructed this dike if necessary to protect their lands from 
the ravages of the river or for the Government to have constructed like works along 
the banks of the river for the improvement of navigation. But it seems to us an 
entirely different thing and not within the principle laid down in that case for the 
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Government to invade the lands of the claimants and construct a dike thereon more 
than a quarter of a mile from the bank of the river, extending upon the same over 
3.000 feet and covering more than 31 acres of land. It appears that this wa^ done for 
tne purpose of protecting the levee at the inner end of the dike, as well afl to prevent 
the river from cutting through the narrow neck of land at that point, and if it had 
resulted in causing the overflow and taking of other lands than the claimants' situated 
farther down the nver the parties thus injured would have been without redress under 
the decision in the Bedford case. But in the case at bar it is admitted that the Grov- 
emment went upon the lands of the claimants and took possession of more than 31 
acres, and constructed thereon a work which directly caused the taking of 3,664.6 
acres more. We think it is not and can not be denied that the Government is clearly 
liable for the taking of this 31 acres; and if so. why is it not just as liable for the taking 
of the balance which was the result of the nrst taking? In fact, it may be said all 
of the lands mentioned were taken at the same time and bv the same act. 

We believe that the rule laid down in the recent case of United States v. Grlzzard 
(219 U. S.. 180) is particularly applicable to this case. In that case there was an 
undisputea actual taking of a part of the farm of the defendant in error by permanently 
flooding the same, and, as an incident of such flooding, a public road running across 
the flooded part was also flooded. The court below haa divided the damage by 
reason of the flooding of a part of the farm and the destruction of the easement, allow- 
ing |750 for each. The Supreme Court afiirmed this judgment, and in so doing estab- 
li^ed the rule that " Whenever there has been an actual physical taking of a part 
of a distinct tract of land the compensation to be awarded includes not onl}^ the 
market value of that part of the tract appropriated, but t<he damage to the remainder 
resulting from that taking, embracing, or courwj, injury due to the use to which the 
part appropriated is to be devoted." (Id., 183.) 

As before stated, in the case at bar it is undisputed that the Government has taken 
actual physical possession of 31 acres of the plaintiff's farm, and the findings show that 
such taking has entirely destroyed the value of a large part of the remainder; and 
whether or not it is conceded that this absolute destruction of value by itself alone 
is a taking within the meaning of the fifth amendment of the Constitution, it will 
not be denied that this destruction of value resulted from the actual physical taking 
of the 31 acres. The same principle is recognized in Sharp v. United States (191 
U. S., 341} and Welch v. United States (217 U. S., 333). 

In the aecision of this case it may l)e admitted that if the Government had owned 
the site of the Leland Dike at the time of its erection, or if it had been owned by a 
stranger to this suit, and hence had made no invasion upon the lands of the plaintiff, 
it would not have l)een liable for the destruction thereby inflicted, under the ruling 
in the Bedford case. Under the decisions of the Supreme Court in all cases of this 
character it is the invasion upon the lands and the actual and visible possession 
which constitutes the taking, and when thus taken all of the consequences incident 
tp such invasion necessarily follow, among which is the liability to pay for the damage 
thereby occurring to the balance of the tract to which the land thus taken belongs. 
What 18 the difference in principle in cutting off a right of way, as in the Grizziud 
case, by inundating it with water, and in covering the balance of the tract with sand 
and gravel, as in the case at bar? In both cases the invasion of the plaintiffs' lands 
was the proximate cause of the additional injury. 

The case of Barden v. Portage (79 Wis., 126; 48 N. W. R., 210) is identical in prin- 
ciple with this case. In that case a levee was constructed on the plaintiff's land 
upon the Wisconsin River, and terminated at a point thereon, the result of which 
was to gather the waters of the river and deflect them at this point of termination 
over and upon the plaintiff's land and thereby cover it with sand and gravel. It 
was unanimously held in that case that the defendant was liable for damages thus 
ensuing. 

To maintain the doctrine that lands can be invaded and a tract admittedly taken 
for the erection of a work to change the flow of waters, without subjecting the party 
BO doing to the payment for all the lands thus taken, including such as are incidentally 
destroyed, would appear to us to be shocking to every principle of law and justice. 

Judgment will be entered for the plaintiff in the sum of $83,920, but before the 
judgment is certified the rule stated in Heyward v. United States (46 C. Cls., 484), 
as to the survey and conveyance of the lands taken, and possible correction of the 
judgment, will be followed. 
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Exhibit B. 

Court of Claima. No. 18274. Decided June 1, 1896. William L. Jackson et al. v, 

the United States. 

NoTT, J., delivered the opinion of the court: 

The Question in this case is whether it comes within the decision in Hayward (30 
C. Cls. K., 219) or within the decision in Pumpelly v. Green Bay Company (13 Wall. 
B., 166). 

In the fonner case the act assigned as the taking of the claimant's land was not so 
much what the Government did as what it neglected to do. The land was oveiiflowed, 
washed away, and for practical purposes destroyed. The cause alleged was the fatuity 
construction of a dam. The effect of this faulty construction was a catastrophe — the 
breaking of the dam during a freshet. The washing away of all that made the land 
valuable in a single hour caused the destruction; and there was no actual or construc- 
tive user of the claimant's property by the Government for any purpose whatever. 

In the case of Pumpelly v. Green Bay Company, a permanent dam had been erected. 
The report of the case docs not set foith the declaration by which the facts were pre- 
sented to the Supreme Court ; and it is not altogether clear what those facts were. This 
much, however, is stated by the reporter, *'Tne declaration averred the waters of the 
lake were raised so high as to forcibly and with violence overflow all his said land, 
from the time of the completion of the dam, in 1861, to the commencement of this suit; 
the water coming with such a violence as to tear up his trees and jprass by the roots 
and wash them, with his hay by tons, away, to choke up his drams and fill up his 
ditches, to saturate some of hiB lands with water, and to airty and injure other parts 
by briimng and leavini^ on them deposits of sand, and otherwise greatly injuring 
hmi.'' It also appears, m the opinion of the court, that "the declaration states that 
by reason of the dam the water of the lake was so raised as to cause it to overflow all 
his land, and that the overflow remained continuously from the completion of the dam 
in the year 1861 to the commencement of the suit in the year 1867. The court adds 
that "the nature of the injuries set out in the declaration are such as to show that it 
worked an almost complete destruction of the value of the land." 

A continuous overflow of the land and "an almost complete destruction of the 
value of the land" seem to be the two important farts upon which the Supreme 
Court restcni its decision that there had been a taking of pnvate property for public 
purposes within the intent and meaning of the ("onstitution. 

In the present case the facts are also presented by the pleadings. The petition, 
which is confessed by demurrer, alleges that in the year 1883 the officers of the United 
States in pursuance of the act of Congress creating the Mississippi River Commission 
projected a system of public works for the purpose of so confinmg the waters of the 
river between lines of embankments or levees as to give increased elevation and veloc- 
ity and force to the current, and have thus caused an increased and abnormal eleva- 
tion in the waters of the river at the high water or flood stage. The petition also all(*ges 
that the effe<*t of those public works is to "cause the plantations of petitioners, and 
others so situated to be flooded annually by the waters of the river and to destroy 
the crops growing and grown thoreon, and to drown tho live stock, and to undermine 
and wash away the buildings, fences, and other improvements, and to fill up the 
drains and ditches, and to wash off the soil, and to cover the lands with sand and gravel, 
and to render them unfit for cultivation, and to entirely destroy their value. 

"That in pursuance of the said plan for the improvement of the navigation of the 
river the said officers and agents of the Ignited States have undertaken to close the 
Atchafalaya River, a natural outlet carrying off near one-third of the surplus waters of 
the Mississippi, and to force the waters of the R(»d River and its tributaries from their 
natural course, through the Atchafalaya River to the Gulf of Mexico, into the channel 
of the Mississippi River, and have so obstructed and are so obstructing the passage of 
the surplus waters through the Atchafala>^ as to cause the waters of the rivere at 
the flo<>d stage to annually back up and overflow the lands of petitioners, and to 
destroy the crops growing and grown thereon, and to deposit thereon superinduced 
additions of water, earth, sand, and gravel, so far as to render them unfit for cultiva- 
tion and to entirely destroy their value." 

The material difference between this case and that of Pumpelly r. Green Bay Com- 
pany is that here the overflow of the water was not continuous. But the essential 
fact is averred that the annual overflow of the claimant's lands in consequence of the 
Government's works is such as "to render them unfit for cultivation and to entirely 
destroy their value." In that essential this case is stronger than the other, for Mr. 
Justice Miller says that the facts averred are such aw to show that the dam and conse- 
quent overflow "worked an almost complete destruction of the value of the land." 
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It is true that here the claimant is free to go upon his land during the nonagricul- 
tural portions of the year; that is to say, after the spring and summer floods have passed 
away. But so was the plaintiff, in the other case, free to go upon his land wnile it 
was overflowed and do what he could with it. It is not an absolute taking of land 
which constitutes a taking of private property for public use. Mr. Justice Miller, 
quoting Angel on Water Courses and stating apparently the conclusion of the court, 
says that "there are numerous authorities to sustain the doctrine that a serious inter- 
ruption to the common and necessary use of property may be equivalent to the taking 
of it, and that under the constitutional provision it is not necessary that the land 
should be absolutely taken." 

The petition undoubtedly sets up losses which are in the nature of consequential 
damages, of which the court has not iurisdiction. The Government may have 
increased the effect of the flood wrongfully or rightfully by the erection of ite levees; 
but it did not in the constitutional sense of the term take the claimants' cotton, mules, 
com, cattle, and sheep for public use. Such a claim is not founded on an implied 
contract, and of it the court has not jurisdiction. But the petition does allege that 
"the value of the land and the improvements destroyed was $50,000;'* and that taking 
is presented by allegations so closely resembling those in the Pumpelly v. Green Bay 
Company case that this court does not feel at liberty to say that they present no valid 
cause of action. 

The judgment of the court is that the defendants' demurrer to the petition be over- 
ruled, with leave to the defendants to answer within 30 days. 



Exhibit C. 



In the Court of Claims. No. 18274. Mattie W. Jackson, widow; William Graham 
Jackson and Gladys L. Jackson, infants; and Ernest H. Jackson, v. The United 
States. Fourth supplemental and amended petition. Filed January 25, 1912. 

To the honorable the Court of Claims: 

The petition of Mattie W. Jackson, widow, William Graham Jackson and Gladys L. 
Jackson, infants, who sue by Mattie W. Jackson, their next friend, and Ernest H. 
Jackson, respectfully show unto the court that there has already been filed in the 
above stjrlea case the following petitions, viz: 

The original petition on February 24, 1894; first supplemental petition filed on 
May 4, 1908; sec^ond supplemental petition filed on August 14, 1908; and third supple- 
mental petition filed on October 13, 1908, which petitions, as petitioners are advised 
and believe, do not fullv state their cause of action against the United States, as 
shown by the proof in the record, and they desire to supplement the same in the 
following particulars: 

(1) Mary E. Jackson owned and possessed during her lifetime and at the time of 
her death the plantations described as Jackson Point, Alloway, Cerro Gordo, and 
Black Hills, 

(2) By the last will and testament of Mary E. Jackson, bearing date of September 
25, 1887, she devised said lands to her son, E. H. Jackson, and appointed her hus- 
band, William L. Jackson, testamentary executor, but her husband, as provided by 
the statutes of Mississippi, renounced the will and took a child's portion, and he and 
his son, E. H. Jackson, acquired the lands as tenants in common. 

(3) Said William L. Jackson died in 1895, testate, and by his last will and testament, 
bearing date January 19, 1896, devised one-fourth of his interest in said land to said 
E. II. Jackson and the other three-fourths interest in said land to his widow (he hav- 
ing married a second time), Mattie W. Jackson, for life, with remainder in fee to 
William Graham Jackson and Gladys L. Jackson, the two children of the marriage, 
the widow administering on his estate. 

(4) Said land was partitioned among the owners thereof by judicial decree of the 
chancerj^ court of Aaams County, Miss., on December 15, 1896, each of the tenants 
taking his and her shares in severalty, said E. II. Jackson taking five-eighths and said 
Mattie W. Jackson taking three-eighths, and since that time said lands have been 
cultivated in severalty. 

The decree of the chancery court of Adams County, Miss., entered December 15, 
1896, confirming the commissioners' report partitioning said lands, describes the same 
as follows, to wit: 

To Mattie W. Jackson as follows: 

"First. That certain plantation of land commonly known as Cerro Gordo, situate in 
said county of Adams and State of Mississippi, in Dead Mans Bend, on the Mississippi 
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River, said plantation being bounded on the north by lands of the estate of \Vm. Mc- 
Elroy, on the east by lands (formerly) of Ilollidav & Graham, on the south b^ lands 
(formerly) of W. H. Dunbar, and on the west by the Mississippi River, containing 200 
acres, more or less. 

"Second. That certain tract of land situate in said State of Mississippi, countv of 
Adams, on the Mississippi River, known as the Black Hills plantation; boundeci on 
the north by said Mississippi River, east and south by lands formerly of Mary E. 
Jackson, deceased, and Annie M. Helvey, and west by lands of Jacoo Miller, con- 
taining 57.25 acres, more or less, and with courses and distances as shown by a certain 
map of record in book 3-E, page 609, of the records of deeds of said county of Adams, 
made by C. W. Babbit, C. E., being the same tract of land sold and conveyed to Ernest 
H. Jaclcson and William L. Jackson, deceased, by Henry Frank, trustee, by deed dated 
the 5th of December, 1892, and recorded in book 3-E, page 733, of said records of deeds. 

"TTiird. All that certain plantation of land lying, being, and situate in the county 
of Adams, State of Mississippi, on the Mississippi River, in that portion of said county 
known as Dead Mans Bend, said plantation bein^ called and known as AUoway, and 
containing, with the exceptions hereinafter mentioned, the following tracts, to wit: 

*' The south half, the northwest quart erj and the west half of the northeast quarter of 
section 6, township 3, range 4 west, containing 568.27 acres entered by Thomas Lewis. 
Polly Williams, W . H. Edwards, and Leo Tarleton. Also lots 1, 2, 3, and 4, fractional 
section 18, township 4, range 4 west, containing 314.41 acres, entered by Samuel Mar- 
tin and Lewis & Barnard. Also lot 6 of fractional section 1, township 4, range 5 west, 
containing 80 acres, entered by James Swing. Also the north half of section 1, town- 
ship 3, range 5 west, containing 322.50 acres. Also lots 3, 4, and 5, township 3, range 5 
west, containing 240 acres, in all about 1,524 acres (originally). Excepting, however, 
that certain piece or parcel of land containing 270 acres, set off to Ernest H. Jackson 
and more particularly described as follows to wit: 

"Beginning for northeast at a point on the Mississippi River at the north end of a 
ditch at a point designated A on said map; thence south 3 degrees east along the center 
of said ditch about 28 chains to its southern end, where is planted an iron post on the 
bank, and on the same course about 49 chains in all to an iron post planted on the 
south boundary of Alio way at point marked B on said map; thence west through the 
middle of section 1, township 4, range 5, 48.20 chains to a large gum tree, at the point 
C on said map, on the west bank of a canal and marked * X X,* an old-established comer; 
thence north between sections 1 and 2, township 3, range 5, west^ 40 chains to an iron 
post and on 25 chains more, between sections 1 and 2 of township 4, range 5 west, to 
the bank of the Mississippi River at the point D on said map; tnence southeasterly 
along the river to the place of beginning; being the tract shaded yellow on said map, 
and designated thereon by the words and figures '270 acres of AUoway set off to E. H. 
Jackson. 

To Ernest H. Jackson as follows: 

"1. That certain plantation of land lying, being, and situated in said county of 
Adams, State of Mississippi, in that part of said county known as Dead Mans Bend 
on the Mississippi River, called and known as Jacksons Point, containing the fol- 
lowing tracts, to wit : 

"Lots 1, 2, 3, 4, 5, and 6 of fractional section 2, township 4, range 5 west, contain- 
ing 548 acres. Also the northwest quarter of fractional section 2, township 3, range 
5 west, containing 158.62 acres. Also fractional section 3, township 4, range 5 west, 
containing 126 acres; in all, 832.62 acres; also the batture in front of said section 3, 
township 4, range 5 west, as shown on said map. 

**2. All that certain piece or parcel of land containing 270 acres, heretofore a part 
of the AUoway plantation, and more particularly described as follows, to wit: 

''Beginning for northwest comer at a point on the Mississippi River at the north 
end of a ditch at the point designated A on said map; thence south 3 degrees east 
along the center of said ditch about 28 chains to its southern end, where is planted 
an iron post on the bank, and on same course about 49 chains in all to an iron post 
planted on the south boundary of AUoway at point marked 'B' on said map; thence 
west through the middle section 1, township 4, range 5, 48.20 chains to a large gum 
tree at the point G on said map, on the west bank of a canal marked 'XX,' an old- 
established comer; thence north between sections 1 and 2 of township 3, range 5 
weat, 40 chains to an iron post, and on 25 chains more between sections 1 and 2 of 
township 4, rage 5 west, to the bank of the Mississippi River at the point D on said 
map; thence southeasterly along the river to the place of beginning; being the tract 
shaded yellow on said map and designated thereon by the words and figures '270 
acres of AUoway set off to E. H. Jackson.' " 
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On the 30th day of December, 1899, Emeet H. Jackaon purchased from George 
M. Brown and RufuB F. Learned, for the sum of $13,000, the Wakefield plantation, 
described in said deed of conveyance as follows: 

"All that certain tract of land situated, Iving, and bein^ in the county of Adams, 
State of MiBsissippi, and now known as Wakefield plantation, being lot No. 3 of the 
original Wakefield plantation, which was allotted and set apart to Srown & Learned 
of the first part by the final decree of the chancery court of Adams County, rendered 
October 24, 1891, in that certain partition suit styled Mary C. Dunbar et al. v. Ida 
Dunbar et al, numbered 1004 on the general docket of said court, said final decree 
being of record on pages 768-770 of book 3-H of the records of deeds of said Adams 
County. Said lot No. 3 at time of rendition of said decree contained 240 acres of open 
land and 1,170 acres of batture, in all 1,460, as will appear from the map of Wakefield 
plantation filed in said cause and of record on page 451 of book M of final records 
of chancery court, and it is described in said final as follows, to wit: 

''Lot No. 3, beginning at southeast comer at comer of sections 4 and 5 post, where a 
china tree bears north 7® east 50 feet; thence with line of the Baker tract north 1° 25^ 
west, 82 chains to southwest comer of lot No. 2 of Wakefield, and on same course with 
lots No. 2 about 30 chains to Canal Bayou; thence along Canal Bayou, and the middle 
of the slough previously mentioned, with lot No. I to northwest comer of lot No. 1; 
thence west with W. L. Jackson 7 chains to an iron poet to mark the 1} section comer 
of sections 2 and 3; thence north 1° 25^ west, still with W. L. Jackson, 40 chains to 
iron pin on township line to mark comer of 2 and 3; thence west on township line at 
13.70 chains is stake in road, where a china tree bears north 64° east 48 links at 43.70, 
across a wire fence 80 is on bank of Mississippi River, where cotton wood XS. 25® 
east 18 north 23 north 38i east 36; thence down the river to south boundary of section 
4 and with it east to the beginning; also all the batture and alluvial deposits lands 
now connected to or belonging to said lot No. 3 of original Wakefield plantation." 

(5) That said Jackson lands are situated at Jackson Point, in the alluvial valley 
of the Mississippi, on the left bank of the river, 40 miles below Natchez and 25 miles 
above the mouth of Red River. 

(6) That the basin in which the Jackson lands are situated commences at Ellis 
Cliff, about 20 miles below Natchez, and extends to Fort Adams, about 50 miles below, 
with an average width of 2 miles and a maximum width of 6 miles, and is one of six 
small basins of the Homochitto Basin. 

(7) That before and prior to the vear 1890 said plantations, from their natural situ- 
ation, were comparatively high and exempt from overflow by the flood waters of the 
Mississippi River, except at long intervals, and the occurrence of such overflows did 
not materially affect their productive capacity or their value. 

(8) That said plantations were highly improved, well stocked with tenants and 
laborers, yielded yearly large crops of cotton, cotton seed, com, hay and other pro- 
ducts, and were well worth me sum of $300,000, and except for the injuries complained 
of would be now worth said sum of $300,000. 

(9) That for time beyond the memory of man the flood waters of the Mississippi 
River, passing Helena, Ark., where the highlands abut on the river, had escaped into 
the White River and Upper Tensas Basins, and pasped in part through the Boeuf 
Cut-off into the Ouachita Basin, and in part down tne Bayous Macon and Tensas, and 
on by the Atchafalaya River to the Gulf of Mexico, and if they ever reached the lands 
of claimants in sufficient volume to flow them were speedily reduced by crevasses on 
the west bank, which allowed them to escape into tne Atchafalaya Basin, and thus 
relieved the lands of claimants. 

(10) That about the year 1883 the officers and agents of the United States, in pursu- 
ance of the act of Congress creating the Mississippi River Commission, and of the 
subsequent acts for the improvement of the navigation of the Mississippi River, 
adopted the so-called Eads plan, by act of Congress approved March 3, 1881, in con- 
sequence whereof have projected, and have constmcted, and are constmcting, a 
continuous system of public works, for the purpose of so confining the flood waters 
of the river between Imes of embankment, or levees, as to give increased elevation 
and velocity and force to the currents, in order to scour and deepen the channel, and 
have thus caused an increased and abnormal elevation of at least 9 feet to the 
waters of the river at the high-water or flood stage; and for said purpose have adopted 
and made use of systems of public and private levees, originally constructed for the 
reclamation of overflowed lands, on the west bank from the highlands of Arkansas to 
the mouth of the Red River, and from the mouth of the Red River to the Passes, except 
the Bougere, Morganza, and other crevasFes fumu^hing natural outlets for the flood 
waters, but from the mouth of the Yazoo River at VicEsburg, Miss., to Baton Rouge, 
instead of adopting and constucting levees, have made use of and adopted the high- 
lands skirting the river for said purpose, and have thus placed the lands of the claim- 
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ants and others Bimilarly situated, between the lines of embankment with an increased 
orade of 23.4 feet, in the adopted hifh water bed of the river, and exposed to the fuU 
force of the currents of the river, witn such increased elevation and velocity and force, 
on the ground that it is better to destro^r and pay for the lands than to protect them, 
and have frequently acknowledged thev responsibility and recommended that Con- 
gress make some provision for the adjustment of the equitable claims of the land 
owners in such cases, but that Congress has neglected to make such provision. 

(11) That in pursuance of their said plan the officers and agents of the United 
States have constructed and maintain a system of levees from Helena to the mouth 
of Uie White River, and from the highlands of Arkansas to the Louisiana line, and 
have thus prevented the flood waters of the Mississippi River from passing into the 
Bayous Macon and Tensas and Boeuf, Ouachita, and Atchafalaya Rivers, where they 
were wont to flow in times of high water, and have confined all the flood waters within 
the main channel, made much narrower, and have brought them down on the lands 
of the claimants, between the levees on the west bank and the highlands on the east 
bank, and have thus caused a much greater volume to pass over the lands of the 
claimants than ever before and to raise the river at that point much higher. 

(12) That in pursuance of their said plan the officers and agents of the United 
States proceed ea to close the outlets by which in times of high water the flood waters 
escapea into the basins, and constructed and maintain levees at the most important 
stations on the river, and have thus prevented the flood waters from passinj^ into the 
Tensas and Atchafalaya Basins, where they were wont to flow in times of high water, 
and have confined all the flood waters within the main channel, made much narrower, 
and have so obstructed, and are so obstructing, the passage of the flood waters below, 
as to cause the waters of the river at the flood stage to back up and overflow the lands 
of the claimants. 

(13) And are so raising, enlarging, and strengthening, adding to and constructing 
such levees as to cause the lands of claimants and others so situated to be flowed 
annually by the waters of the river thus confined, and to destro}r the crops erowing 
and grown thereon, and to drown the live stock, and to undermine and wash away 
the buildings, fences, and other improvements, and to fill up the drains and ditches 
and to wash off the soil, and to cover the lands with superinduced additions of water, 
earth, sand, and gravel, and to render them unfit for cultivation, and to entirely 
destroy their value. 

(14) That the officers and agents of the United States, in pursuance of their said 

Slan, have checked the enlargement and limited the outlet capacity of the Atchafalaya 
iver, estimated to carry offone-fourth of the flood waters of the Mississippi River, 
and have closed the Bougere Crevasse, which was 29 miles in length and nad been 
open since 1859, and extended Ihe levee line on the west bank 26 miles down to 
the mouth of Red River, and have thus caused, and will continue to cause, an increased 
and increasing volume of flood waters to pass over the lands of the claimants, and 
after expending more than $25,000 in private levees in the effort to protect their 

Eroperty from tne destructive effects of the works of the United States they find it 
eyond their fwwer, and beyond the power of any private jierson, to construct and 
maintain levees sufficiently high and strong for that purpose. 

(15) That the plantations of petitioners are hx'ated witnin the limits of a narrow 
stnp of land lying between the low-water bank of the Mississippi River and the high- 
lands east of it between Vicksburg and Baton Rouge, where tlie highlands skirt very 
closely to the river bank and are not protected by levee construction other than that 
built by the claimants, which has been destroyed and washed away by the recent 
flood waters of said river after the levee system had practically reached a state of 
completion and the United States had closed the Bougere Crevasse, as hereinafter 
alleged. 

(16) That the United States has not attempted to connect the levee line on the 
east side of said river by the construction of levees on said irregular and narrow strip 
of land lying between Vicksburg and Baton Rouge for the reason that the cost of said 
levee construction, as shown by the Mississippi River Commission's report for 1896, 
and the report and survey of the small basins in the Homochitto levee district between 
Ellis Cliff and Fort Adams, made in 1895 by Col. Geo. B. McC. Derby, the engineer 
officer in charge of said district, would exceed the value of the land lying between 
the river and the foothills (of which petitioners' lands are a part) to the amount of 
$206,500, it being more economical to use the foothills as levees, as now being done, 
and pay for the land destroyed, than to build levees on the east bank of said river 
between said city of Vicksburg and the city of Baton Rouge. That the Mississippi 
River Commission, in its report for the year 1910. in part says that the lands of peti- 
tioners are now subject to perpetual inundation. 
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That the extension of said levee Byetem on both banks of said river by the United 
States from Cape Girardeau, Mo., to the Head of the Passes was authorized by act 
of Congress in 1906, as shown in 34 Statutes at Large, page 208. 

(17) That the Bougere Crevasse was a break in the river bank located in the State 
of Louisiana on the opposite side of the river from the Jackson land, furnishing an outlet 
for flood waters in times of high water. This crevasse in said bank occurred during 
the flood of 1859 and remained entirely open until the year 1902, when efforts to close 
it were commenced by the United States, the closing of which was completed on June 
28, 1910, by the United States, thus ^ving a continuous line of levees in the lower 
Tensas levee district as far down as Point Breeze, about 9 miles above Old River. 

That the levee line connecting with the Bougere levee opposite petitioners' lands, 
many miles above said lands, and the levee line connecting with th» Bougere levee, 
many miles below, were joined by the United States, thus making a continuous line of 
levees opposite the Jackson land of 23.4 feet in height, or from 8 to 10 feet above the 
highest known water, which levee, when completed, obstructed the natural flow of 
the flood waters of said river into their natural outlets and basins and backed the same 
on to the lands of petitioners, producing an increased flood height of 9 feet or more on 
their lands. 

(18) Before the joining of the levee lines by the United States in accordance with 
the Eads plan, thus making the same continuous, and before the Bougere Crevasse 
was closed by the United States, there were occasional overflows of petitioners' lands, 
but they have been made deeper, more freauent, and more forceful by the adoption 
and completion of said levee system, whicn overflows, before the adoption of said, 
system and the closing of said Bougere Crevasse, did not materially damage said land, 
and it still remained valuable for agricultural purposes. 

From 1896 to 1907, while the levee line opposite petitioners' lands was down and the 
Bougere levee uncompleted, and before levee construction reached a state of com- 

J>letion, your petitioners, with the aid of private levees theretofore constructed on their 
ands and by replanting after overflows, were able to raise partial crops of cotton, corn, 
and other products, but by offsetting losses against proflts from the cultivation of said 
land during that period shows that it was not profitaole to cultivate the same, and that 
petitioners in their attempt to so cultivate said land lost many thousands of dollars. 

In the year 1908 your petitioner, E. H. Jackson, put in cultivation 1,650 acres on 
Jackson Point, Alloway, and Wakefield plantations, of which 1,150 acres were in cotton 
and 500 acres in com, costing him $6,000 to prepare and plant said crops. These crops 
were destroyed by the flood waters of 1908. 

That in the same year, 1908, your petitioner, Mattie W. Jackson, put in cultivation on 
her lands at Jackson Point 600 acres, of which 500 acres were in cotton and 100 acres in 
corn, costing $2,500 to prepare and plant said crops. These crops were destroyed by 
the flood waters of 1908. 

That in the year 1909 your petitioner, E. H. Jackson, had in cultivation only 500 
acres of said land, of which 300 acres were in cotton and 200 acres in corn. That a 
flood came in April of that year and destroyed these crops. That petitioner replanted 
300 acres of saia land; that another flood came in June of that year and took a part of 
said crop, so that he was only able to raise and gather 10 tons of pea hay and about 
1,500 barrels of corn, the cotton crop being destroyed by the flood waters of that year. 
That it cost him $7,500 to make ana gather the crops of 1909. 

That in the same year, 1909, your petitioner, Mattie W. Jackson, had in cultivation 
300 acres of said land, of which 200 acres were in cotton and 100 acres in corn, costing 
her $2,000 to plant the same. That a flood came in April of that year and destroyed 
her crops, except about 40 acres of cotton. That another flood came in May of that 
year and continued too late to plant cotton. That another high water came in August 
of that year which had the effect of keeping the water on the land which was already 
there from previous overflows of April and May of that year. That for 1909 she was 
able to gather only 10 bales of cotton and 300 barrels of corn. 

That said lands were overflowed three times in 1907, four times continuously in J 908 
for a period of 120 days, and three times successively in 1909. That said lands are 
practically of the same elevation as other lands adjacent thereto bordering on the said 
river on the same side thereof for many miles above and below said land. That the 
levee system on the opposite side of the river above and below said land having now 
reached a state of completion, it is now no longer practicable for petitioners to protect 
said lands by private levees. 

(19) That the effect of the frequent and successive overflows of said lands in the 
years 1907, 1908, and 1909, as aforesaid, was to drive away the tenants, cover 1,700 acres 
thereof with sand deposits from 6 inches to 6 feet in depth; that said lands then grew 
up in weeds, young willows, and cottonwoods from 6 feet to 15 feet in height; that the 
buildings, houses, and cabins on said lands were damaged to the extent of some of them 
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being lifted from their foundations and washed into the fields, the floors torn up, the 
fences on the lands washed away and torn to pieces by the swift currents of the water 
running through and over said lands; and that said lands have been destroyed and 
now have no commercial value whatever. 

That petitioner, E. H. Jackson, has lost at least the sum of $50,000 in his effort to 
cultivate his part of said lands durinjg; the years of 1907. 1908, and 1909. 

(20) That by reason of the premises the lands of tne claimants which before the 
undertaking by the United States to improve the river were, from their natural situa- 
tion, comparatively high and secure from overflow, and were flowed only three times 
in the 20 years from 1870 to 1890, have been flowed by the flood waters of the river, 
thus confined, in the ye&TS 1890, 1891, 1892, 1893, 1897, 1898, 1899, 1903, 1904, 1906, 
1907 three times, and in 1908 continuously for a period of 120 days, and three times 
successively in 1909, when with the volume of flood waters in the river they would not 
have been so flowed, except for the works of the United States aforesaid, and the crops 
growing and grown thereon have been each year destroyed by said overflows, so caused, 
and the live stock drowned, and the buildings fences, and other improvements under- 
mined and washed away, and the drains ana ditches filled up, and the soil washed off, 
and the lands covered with superinduced additions of water, earUi, sand, and gravel, 
so as to render them unfit for cultivation and to entirely destroy their value. 

(21) And your petitioners say that this precipitation and this backing of the flood 
waters of the river by the works of the United States for the improvement of the navi- 
gation of the river, so as to flow the lands of the petitioners and to destroy the crops 
growing and grown thereon, and to drown the live stock, and to wash away the build- 
ings, fences, and other improvements, and to fill up the drains and ditches, and to wash 
off tne soil, and to cover the lands with superinduced additions of water, earth, sand, 
and gravel, so as to render them unfit for cultivation, and to entirely destroy their 
value, is such a serious interruption to the common and necessary use of the property 
as to be equivalent to a taking within the meaning of the constitutional provisions, and 
being done in pursuance of the acts of Congress, authorizing it for the public benefit, 
and under the direction of the Mississippi River Commission and the Secretary of 
War, by the officers and agents of the United States, after adopting and utilizing levees 
built by State and local authorities, imposes on the Federal Government an implied 
obligation to make compensation for the property so taken and destroyed. 

(22) That no other action than as aforesaid has been had on this claim in Congress 
or by any of the departments. 

(23) "niat the claimants are the sole owners of this claim, and the only persons 
interested therein; and that no assignment or transfer of this claim or any part thereof 
or interest therein has been made. 

(24) That the claimants are justly entitled to the amount herein claimed from the 
United States after allowing all just credits and offsets. 

(25) That the claimants are citizens of the United States, and believe the facts 
stated in this petition to be true. 

And the claimants ask judgment for said sum of $300,000. 

Mattie W. Jackson, widow, and William Graham Jackson and Gladys L. 

Jackson, infants, who sue by Mattie W. Jackson, their next friend, and 

Ernest H. Jackson, petitioners. 
By Waitman H. Conaway, Attorney for Petitioners. 

DiBTBiCT OF Columbia, City of Washingtony ss: 

Personally appeared before the undersigned authority, John Randolph, assistant 
clerk of the Court of Claims of the United States, Waitman H. ('onaway, who being by 
me first duly sworn, upon his oath says that he is the attorney of record for petitioners 
in the above-styled case in the Court of Claims under and in pursuance of a power of 
attorney in writing, duly executed by petitioners and filed m said suit on the 12th 
day of October, 1911 ■ that he has read the above petition and is acquainted with the 
contents thereof, ana that the matters and things therein stated are true to the best 
of his knowledge, information, and belief. 

Waitman H. Conaway, 

Attorney of Record. 

Subscribed and sworn to before me this 25th day of January, A. D. 1912. 

John Randolph, 
Assistant Clerk Court of Claims. 
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Exhibit D. 
comparing facts in* and law applicable to lynah case to jackson and similar 

CASES. 

When this case was called for argument on rehearine on January 15, 1912, and 
specially set for January 23, 1912, the court stated that it desired to have a full hearing 
ol this case. With that in view we desire to further discuss a comparison of facts 
existing in this case (Jackson) and the law applicable thereto, to the already adjudi- 
cated cases fumishins; similar facts. 

The "taking" in the Lvnah case (188 U. S., 446) was decided under the doctrine 
established in the Pumpelly case (13 Wall., 166), and authorities there cited. 

The facts in the Pumpelly case, supra, in part, are: 

The Green Bay and Mississippi Canal Company erected a dam across Fox River, the 
northern outlet of Lake Winnebago, raising tne water of the lake so high as to forcibly 
and with violence overflow 640 acres of Pumpelly's land, the water coming with such 
violence as to tear up his trees and grass by the roots, and wash them, with his hay by 
the tons, away, to choke up his drains and fill up his ditches, to saturate some of his 
lands with water, and to dirty and injure other parts by bringing and leaving on them 
deposits of sand , and otherwise greatly injuring them. This dam was not on Pumpelly's 
land, but removed from it some distance. The overflow was the result of the build mg 
of the dam. 

The law laid down in the Pumpelly case, supra, and followed by the Lynah case, 
supra, and similar overflow cases, is the established law of the land. Neither have 
been overruled, but frequently approved by subsequent decisions. 

Facts in the Lynah case, supra, m part, are: 

The dams, training walls, jetties, and other obstructions were not located on the 
Lynah land, but many miles therefrom, along the shore of the Savannah River, 
extending from the lank out into the led of the river, which at times produced an 
increased flowage of 18 inches of water on the land, that is, backed the water on the 
land. The water was tacked onto and invaded the land as the result of the works. 

By permission of the clerk of the Supreme Court of the United States I have exam- 
ined the original record in the Lynah case, which will be found in Record No. 45, 
bound volume, for 1902-3. The fifth allegation of the petition filed in the lower court 
states that the dams, training walls, and obstructions are located below the plantation 
of petitioners, in the \ ed of the river. Fact 9 as found by the court states that this 
rice plantation is located above these dams, training walls, and obstructions. No 
place is it stated that the works are located across the Savannah River. This is a 
wrong impression. The works are located along the bank and extend out into the 
river and tend to confine the water and choke the outlet capacity of the river, casting 
the lack water onto the land. 

The facts in the Hey ward case are similar to the facts in the Lynah case, being 
neighl oring plantations. They are also the same as the Williams case, which was a 
neighboring plantation to the Lynah lands. 

When giving a statement of facts in the Lynah case, supra, the court (p. 451) says: 

"The Government does not in a sense take this land for the purpose of putting its 
obstruction on it. But it forces 1 ack the water of the river on the land as a result 
necespary to the purpose, without which its purpose could not Ve accomplished.*' 

Again (p. 469), in speaking of the Pumpelly case, supra, says: 

"On the argument it was conceded by the learned counsel for the Government 
(and properly conceded in view of the findings) that as far as respects the mere matter 
of flowing and injury there is no sulstantial difference" between the Lynah and 
Pumpelly cases. 

On pages 26 and 27 of this court's opinion in the Jackson case much emphasis is 
given to the proposition that the works of the United States in improving the Missis- 
sippi River 1 eing done under the authority of acts of Congress in the interests of com- 
merce, trade, and the postal service, the Federal Government has the right to flow 
the Jackson land, and the damage is consequential. Thb proposition is completely 
answered by the Supreme Court's decision in the Lynah case, supra. 

On page 471 the Supreme Court says: 

"Passing to the third question, it is contended that what was done in improving the 
navigability of a navigable river, that it is given by the Constitution full control over 
such improvements, and that if in doing any work injury results to riparian proprietors 
or others, it is an injury which is purely consequential and for which the Govemnaent 
is not liaiile. But if any one proposition can r.e considered settled })y the decisions 
of this court it is that, although in the discharge of its duties the Government may 
appropriate property, it can not do so without being liable to the obligation cast by 
the fifth amendment of paying just compensation." 
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Id MonoQgahela Navigation Cx>, v. V. S. {148 U. S., 312, 336) it wm said: 

"But like other powers gnnted to Congreea by the Constitution the power to r^n- 
late commerce is subject to all the limitations imposed by such inetrument, and 
among them is that of the Sfth amendment we have heretofore quoted. Congress 
has Bupreme control over the regulation of commerce, but if, in exerciBing that supreme 
control, it deems it neceHeary to take private property, then it must proceed subjoct 
to the limitations imposed by this fiftn amendment, and can take only on payment 
of iuBt compensation. 

In Scranton II. Wheeler (179 U. S., HI, 163) it waa said: 

"Undoubtedly compensation must be made or secured to the owner when that 
which is done is to be r^arded as a taking of private property for public use within 
the meaning of the Gith amendment of the Oonstitution; and of couiee in its exercise 
of its power to regulate commerce, Gongresa may not override the provision that just 
compensation must be made when private property is taken for public use." 

This adjudication in the Lynah case, supra, would seem to dispose of the court's 
contention that the Federal Government can take the Jackson land without pay- 
On page 22 of tbo court's opinion in this Jackson case it is stated : 

"The Supreme Court has said that 'the acts done in the proper exercise of govern- 
mental powers, and not directly encroaching upon private property; thougn their 
conse<]uenceB may impair ita use, are universally hela not to be a takme within the 
constitutional provision.' In Transportation Company v. Chicago (99 U. S., 636), 
from which the above quotation is taken, the court held the municipality exempt 
from liability for damages unavoidably caused to an adjacent property owner by 
obstructing a street and a portion of the river in the course of constructrng a tunnel 
under the Chicago River." 

If the court will pardon us for the numerous complaints and exceptions lo its opin- 
ion in this Jackson case we will add, that the works of the city were not on the Trans- 
portation Co.'s lot or premises, and nothii^ the city did, or caused lo be done, 
actually invaded the premises. This is where the facts differ from the Lynah, supra, 
Pumpellv, supra, ana Jackson rases. In each of these overflow cases the land was 
physicalfy invaded by superinduced additions of earth, water, sand, gravel, etc., 
which now remain on the land. 

But on page 472, in the Lynah case, supra, the Supreme Court furthe says; 

"Thus m Transportation Co, v. Chicago (99 U. S., 635) the city, duly authorized by 
statute, constructed a tunnel along the line of La Salle Slieet and under the Chicago 
River. The company claimed it was deprived of access to its premises by and during 
the construction. This deprivation was not permanent, but continued only during 
the time necessary to complete the tunnel, and it was held that there was no taking 
of property, but only an injuo'- In the course of the opinion, after referring to the 
Pumpetly case, supra, and Eaton v. Boston, Concord A Montreal R. R. Co. (61 
N. h!, 504), we said (p. 642): 

" ' In tfaeae cases it was held that permanent flowing of private property may be re- 
garded as a taking. In those cases there was a physical invasion of me real estate of 
the private owner and a practical ouster of his poaseasion. But in the present case 
there is no such invasion. No entry waa made upon the plaintiff's lot. All that was 
done was to render for a time its use more inconvenient. 

Thus it can be seen that the doctrine established by the Transportation Co. case, 
supra, has no application whatever to the Jackson case. In the Jackson case there 
is a physical invasion of 1,700 acres of land now covered with sand and (fravel from 
fl inches to 6 feet in depth; the land has grown up with cottonwood and willows some 
15 feet in height and is now abandoned. 

The Milla case (46 Fed., 738), Gibson case (166 U. S,, 269), Scranton case (179 U. S., 
141), and Bedford case (192 U. S,, 217) have been interpreted, distinguished, and 
applied in Manigault v. Springs (199 U. S., 485), and, after distinguishmg between 
cases involving incidental, anticipated, and consequential injury, the Supreme 
Court savs: 

"We think the rule to be gathered from these cases is that where there is a practical 
destruction or material impairment of the value of plaintifi's land there is a taking, 
which demands compensation." 

We submit that there has been a practical destruction and material impairment of 
the value of the Jackson land, and that there is a taking demanding payment of com- 
pensation. The Jackaons have been ousted of their possession and ariven from their 
lands. Every element of a "taking" has been proven. 

Briefly the important facts in the Jackson case for compariaon are: 

The United States connected up an unconnected and disjointed system of levees 
for a distance of about 725 miles north of the Jackson land confining the flood watera 
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between the improved levees on one side of the river and the levees or foothills on the 
other, which levees in some plac s are as much as 23.4 feet in height. The flood waters 
are now Dermanently confined in that narrow channel between the embankments. 
From VicKsburg to Baton Rouge no levees have been built on the east side of the river 
where the foothills hug closely to the river bank, the foothills serving the purpose of 
levees. Opposite the Jackson land there has been a crevasse in the river bank open 
since 1859, which furnished an outlet for the flood waters. Prior to 1890 the waters 
did not materially injure the Jackson land. The flood waters passed off through said 
crevasse and other natural outlets into the Gulf, speedily reducing tiie flood heights. 
This crevasse was something like 29 miles in lengtn. The Government began in 1902 
to close thiB crevasse by building the Bougere levee, 23.4 feet in height, which was 
completed June 28, 1910, producmg an increased flood height of 9 feet or more on the 
Jackson land, subjecting it to "perpetual inundation,'' as reported by the commis- 
sion in 1910. The Jackson land, as the result of the works of the United States, has 
been destroyed and abandoned for agricultural and all other purposes, 1,700 acres or 
more having from 6 inches to 6 feet of sand on them and are grown up with cotton- 
wood and willows some 15 feet in height. 

The Jackson case is stronger than either of the other cases and better proven. The 
works of the United States do not invade the Jackson land, but it is invaded by the 
presence thereon of water, sand, gravel, etc., as the result of the works, which was true 
m all other cases in which the law has been settled. Then, what conceivable differ- 
ence is there between the Jackson, the Lynah and Pumpelly cases, supra, in point of 
facts and principles. There is none. They are as nearly identical as is possible to find 
cases, except that the Jackson land is subject to a much deeper overaow and more 
injured than the others. 

LEVEES AND EMBANKMENTS ON OPPOSITE SIDE OF RIVER. 

On pages 70 and 71, volume 2, of claimants brief on rehearing reference is made to 
certain cases wherein the law has been applied to levees and embankments located on 
the opposite side of the stream from the land alleged to have been injured and taken. 
We desire to more fully discuss these cases. 

The case of Burwell v. Hobson (12 Gratt., 322) is: 

Hobson, owning lands on both sides of Deep Creek, Powhatan County, Va., which 
frequently overflowed its banks, built a dike along the south side of it to protect his 
low lands on that side of the creek; and this caused tne creek to overflow the land on the 
north side still more. 

At his death his lands were divided by commissioners who allotted to one of his 
children the land on the south side of the creek and to the other the land on the north 
flide of said creek. The son receiving the land on the south side afterwards sold to Mr. 
Burwell, and the son owning the land on the north side commenced to build a dike on 
that side to protect his land, which would have the effect to destrov the dike on the 
flouth side and overflow the low lands of Mr. Burwell on the south side or opposite side 
of the creek. 

Held, that the owner on the north side had no right to build a dike on his (north) 
side which would destroy the dike and overflow the lowlands on the south side. 

In O'Connell v. The East Tenn., Va., and Ga. R. Co. (87 Ga., 246), it is held: 

Wlien a railway company erects an embankment for its tracks along the margin of a 
river, the accumulated water of which, in times of flood, had previously escaped on 
that side, it being lower than the other, but which thereafter and because of the 
embankment, overflowed the opposite side more than it had done before, and injured 
lands thus situate, the owner has a right of action against the company; or, if by the 
erection of such embankment the river was deflected from its natimil course, or depos- 
its were made therein so as to raise its bottom, and from either of these causes such 
lands were injured by the river, when swollen, a recovery may be had for the damages 
thei-eby occasioned. 

In Garrish v. Clouch (48 N. H., 9), held: 

WTien the channel of a river has been gradually changing for years, by wearing away 
the bank on defendant's side and by adding and fonning*accretions on the opposite 
shore owned by the plaintiff, by slow and imperceptible degrees, the channel as so 
changed must be regarded as the rightful and accustomed channel for the time being 
as between the different parties. 

In such case the defenaant may protect his bank from further encroacliment by 
rubbling or other means, provided it does not cause a change in the then accustomed 
channel of the river, to the material and appreciable injury of other riparian owners, 
but he has no right to build a dam, breakwater, or other obgtruction in the stream which 
will raise the water upon the plaintiff's land, or wash the same away. 



^ 1, 
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In Cairn, V. 0. R. I'o, i: Breiiwrt (62 Fed., 129), held: 

A riparian proprietor who han i^nveyed to a railroad company alt the right, title, 
and eatate in a strip o( land, • * * has no right to construct along the river bank, 
overaiich land, a levee which will raiae Ihe water Aowin); in the stream at tim«9 of ordi- 
nan floode so a? to endanger the bridge and cither atructurcs of the railway conifuny, 
and which will also throw such water upon the lands on tlic opposite side of the river, 
therebv subjectiD): the railway comuiDy to suits for damages. 

In I'arker v. City of Atjrhimn (48 Fac., 631-632), held: 

Where a permanent iraprovenient is mad? hy a city on the bank of a water ci 



n such a way as to narrow the channel and wash and injure private property on the 
opposite bank, the cilv is liable [<>r the injury. 
In Shane v. The Kansas City, St. Joseph and Council Bluffs R. Co. (71 Mo., 237), 



held: 

A landowner has no right b>' erecting an embankment t^> stop the natural flow of 
surface water or to divert its course, so aa to throw it upon the land of his neighbor. 
Overflow waters from a river {Missouri), in times of flood, is surface water, within tlie 
meaning of the rule. Hough, Judge, dissenting. 

It should now be clearly apparent that the law applicable to the Jackson case has 
been settled in other cases involving the some principles. 

If the United States had constructed levece on the east bank from Vicksburg to 
Baton Rouge to confine the flood waters on that side, instead of using the base of the 
liills for the purpoee, and had located those levees on or near the banks of the river, 
there would nave been a taking, both of the right of way and of the land between 
the line of levee and the river. 

Now, if the United States, instead of constructing leveee on the east bank to con- 
fine the flood waters, finds it cheaper to use the baso of the hills skirting the river 
for the purpose, and thereby places the lands within the adopted chaanel, how can 
it be said tnat there is any the less a taking of the lands as a part of the high-water 
bed of the rivers? 

It is not a case, as contended for the defense, in which the Unit«d States has inter- 
vened to protect private property irom overflow, but one in which the Unit«d States, 
for its own purposes, has diverted the flood waters from their natural course through 
the basins, and has confined them to the adopted channel; and if it has taken the 
land of the claimants as a part of that channel, by putting them between the line of 
levee and the bank of the river, or by using the hignlands skirting the river, instead 
of levees, to confine the flood waters, it is as much a taking as if there had been an 
actual physical invasion and appropriation. 

In the case of Kiiu v. United SUtes (59 Fed. Rep., 9), the court held: 

The flooding of a phtntation by a Government dam, so as to render it utifit for culti- 
vation, is a taking for public use requiring compensation, although the Government 
actually occupies no part thereof. 

And said: 

"The Government has not gone into actual occupancy of this land. But by reason 
of this public work, occasioned by the public work fulfilling its purpose, the water 
in the Savannah River has been rabed at plaintiS's land, has been backed on it so 
that the drainage has been destroyed, the water kept on the land and forced up into it, 
making it finally wholly unfit for cultivation. This is a taking of the land for public 
purpoeee, for which compensation must be provided." 

Tnis opinion has been aflSrmed by the Supreme Court in Lynah case, supra, and in 
Lowndee v. United States (10-5 Fed, Rep,, 838). 

All the more should it be the law when the moneys are appropriated and the levees 
built, to deepen the channel and improve the navigation oi the river, and officers and 
agents of the United States, authoriied to confine the flood waters to the channel, con- 
struct and adopt levees elsewhere, but deliberately, and upon their own confeasion, 
adopt from Vicksburg to Raton Rouge, a channel nounded on the east bank by tiie 
highlands, and place the lands of the claimants in the adopted channel, between the 
foothills on one side and the levee svatera on the other, and subject them to the tor- 
rents of flood waters coming from above, with such increased heights and velocity 
and force, as to render them unlit for cultivation and to entirely destroy their value. 

If this IS not a taking within the intendment of the Constitution, then, iu the terse 
and vifpjrous lanj^uage of Justice Miller, we have that curious and unsatisfactory 
result, m construing a provision of constitutional law, always understood to have 
been adopted for protection and security to the rights of the individual as i^ainst the 
Government, and which has received the commendation of jurists, statesmen, and 
commentators asplacing the just principles of the common law on that subject beyond 
the power of ordinary legislation to change or control them, that if the Government 
refrains from the absolute i ■Oliver.-' ion of rcul estate to the use of Ihe public, it can 
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destroy its value entirel>[, can inflict irreparable and permanent injury to any extent, 
can, in effect, subject it to total destruction without making any compensation, 
because, in the narrowest sense of the word, it is not taken for public use. 

^^The injured proprietor is equally entitled to redress whether the damaee is caused 
by a diversion of water, by back water, by inundation from above his land, or by 
percolation of the water through the banks." (Gould on Waters, sec. 209, and notes.) 

In this Jackson case (p. 26, court's opinion^ it is stated that the case of Parden 
V. City of Portaee (79 Wis., 176) is not like this Jackson case. We beg to again differ 
and state that they are identical. 

In the words of the Supreme Court in Pumpelly v. Green Bay Co., supra: 

'*The backing of the water so as to overflow the lands of an individual, or any other 
superinduced addition of water, earth, sand, or other material, or artificial structure 
placed on land, if done under statutes authorizing it for the public benefit, is such a 
taking as, by the constitutional provisions demands compensation. 

'*It is not necessary that the property should be absolutely taken, in the narrowest 
sense of the word, to bring the case within the protection of this constitutional pro- 
vision, but there may be such serious interruption to the common and necessary use 
of the property as will be equivalent to a taking, within the meaning of the statute." 

The growing crops, the building, and the fences were part of the land, and it is not 
easily to be understood how the Government could have taken the land without at 
the same time taking the growing crops, building, and fences, which were part of it, 
as no such distinction has neretofore been made m the jurisprudence. 

To the contrary, it seems to be the accepted doctrine that: 

*^Il growing crops are destroyed by the appropriation of the right of way and entry 
thereunder, or if they are injured, the owner is entitled to compensation therefor. 
(American and English Encyclopaedia of Law, vol. 6, p. 550.) 

The crops of 1907, 1908, and 1909 were made at the time of the flowings for these 
years, and were hanging by the roots in the fields. (Dep.of W.G.Walton, p. 309; E.H. 
Jackson, p. 321.) 

If there had been an actual entry and appropriation of the lands at the time, and 
destruction of the crops thereon, the United States would be as much obligated to 
make compensation for the crops destroyed as for the lands, buildings, and fences. 

This is a principle which has always been recognized and appliea in the construc- 
tion of levees, and has never been questioned, that if the sovereign, in the exercise 
of the right of eminent domain, appropriates lands for the construction of levees and 
thereby injures or destroys growing crops on the lands, the sovereign is as much 
obligated to make compensation for the crops injured or destroyed as for the lands 
taken. (Richardson v. Levee Commissioners, 68 Mississippi, 539.) 

Such losses have never heretofore been regarded as consequential damages. Now, 
upon the principle settled in the Pumpelly case, supra, the flowing of the lands 
constitutes a taking as much an actual entry and appropriation as if mere had been 
a physical ouster. 

Upon what principle, then, can it be held that the Government is under an implied 
obligation to make compensation only for the value of the land and not for the value 
of the buildings, fences, and growing crops injured or destroyed in the takings? 

CLAIMANTS CAN SUE EITHER UNITED STATES OB LOCAL AUTHORITIES. 

The United States and State and Icxral authorities having undertaken levee con- 
struction by concurrent and concerted action, which resulted in taking the Jackson 
lands, being cotrespassers, or joint-tort feasors, the claimants can sue either, separately, 
for the whole of the injury done bv all without joining them in one suit. (Aadison on 
Torts, sec. 84, 120; also sees. 82-83; Boyd v. Watt, 27 Ohio St., 267-269; See 25 Ohio 
St., 255; Pollett r. Long, 56 N. Y., 205; Arctic Fire Ins. Co. v. Austin, 69 N. Y., 483; 
Chipman v. Palmer, 77 N. Y., 56; Woodp on Law of Nuisance, sees. 862, p. 893; also 
sees. 821-822, pp. 868-869; Lull v. The F. & W. I Co., 19 Wis., 102; Vol. 6, Am. & 
Eng. Enc. Law, p. 434; Strickland v. Barrett, 20 Pick. (Mass.), 417; Bard & Wenricn 
r. Yohn, 26 P. St., 489.) 

LIABILITY FOR COMPENSATION. 

The United States having assumed permanent control of, and adopted to their use, 
the levees built by State and local authorities, knowing that the right to use them 
could only be obtained by payment of just compensation to the landowners who had 
and would suffer injury by overflown a8 the result of their act, they, in legal effect, 
assented to the performance of this obligation, and an implied promise to make just 
compensation ran be maintained against the United States. (Lewis on Eminent 
Domain, sees. 887-888, pp. 1543-1544; Oregon r. Memphis R. R. Co., 51 Ark., 235; 
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N. Y. R. R. Co. V. Hammond, 132 Ind., 475; Rio Grande R. R. Co. v. Artiz, 75 Tex.i 
602; First Am. R. R. & Cor. Rep., 344.) 

ThiB doctrine has been applied to railroad companies who, exercising the right of 
eminent domain, and without payment of compensation, take private lands for their 
use. The roads were then transferred to another company, as vendee, who, knowing 
of the obligation to make payment of compensation to the landowner for the land 
originally taken, elects to use the land for the purposes for which it was originally 
taken; that is, use it for railroad tracks in operating its railroad. The courts hold that 
the purchaser and vendee of the railroad is liable to the landowner for the value of 
his land taken on an implied promise to pay. 

This doctrine, in my opinion, is applicable to the Jackson case. 

OBUOATTONS OF THE UNITED STATES, 

Contracts of the United States, express or implied, are the same as individuals. 
When the United States is sued, it is controlled by the same principles applied to 
individuals and incurs the same liability. (Vol. 29, Am. & Eng. Enc. Law, pp. 169 
170.) 

Respectfully submitted. 

WAmiAN H. CONAWAY, 

Attorney of Record. 



Exhibit E. 



In the Cot7rt of Claims, No. 18274. Mattib W. Jackson, Widow, etc., v. Thb 
United States. Claimant's Second Sufplbmental Brief on Rehearing. 

The findings of fact and conclusion of law handed down by this court in the Geoige 
F. Archer case, No. 30471, on February 12, 1912, call for an additional brief on the put 
of counsel for claimants in the above-styled case, which he now files and respectfolly 
asks the court to consider on behalf of his clients. 

WHEN cause of ACTION ACCRUED TO CLAIMANTS. 

If the court in this case should find as an ultimate fact and conclusion of law 
that there has been a " taking '^ of the property involved, for which the United States 
are liable for pavment of just compensation to claimants, the next important question 
to be considered is the time when the cause of action accrued. 

LIMfTED JURISDICTION OF COURT OF CLAIMS. 

The Court of Claims has no inherent jurisdiction. Whatever jurisdiction it has is 
expecially conferred by acts of Congress. Its powers are jurisdictional. It has no 
junsdiction, independent of congressional authority, to consider and adjudicate a 
claim where the cause of action accrued to the claimants more than six years next before 
the institution of the suit. 

FOURTH SUPPLEMENTAL PETITION. 

For the above reason the claimants in this Jackson suit have amended their petition 
in compliance with the sufi;geetion of the court made on January 24, 1912, when final 
aii^ument was had. This became necessary in order to preserve their legal rights in 
this suit. 

The theory of these overflow cases is, from .the viewpoint of counsel of record at this 
time, that prior to 1890, and until 1906, the injury resulting to the land from overflows 
was continuous, being consequential in its nature, not amoimting to a taking; but since 
1906, as the result of me levee system reaching a state of completion as a whole, and the 
erecting of the Bougere levee opposite the Jackson land by the United States alone, 
29 miles in length and 23.4 feet m height, producing an increased flood height of more 
than 9 feet on the Jackson land, by deflecting and holding the water thereon, the 
overflows are now occurring at such frequent intervals, and for such duration, and held 
and deflected thereon for such time, as amount to a taking, coupled with the fact that 
in recent years the private levees of claimants have been washed awav, as were the 
buildings and other improvements thereon, and 1,700 acres, or more, of the land now 
have sand deposits on them from 6 inches to 6 feet in depth, and the land is now grown 
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up in willows, cottonwood, and underbrufih as much as 15 feet in height. This we 
claim takes from claimants the use, occupation, and enjoyment of their lands and 
amounts to a physical and actual ouster of every element of possession and ownership 
they formerly possessed. We also contend that this amounts to a taking of private 
property for public use by the United States. The taking, as we maintain, aid not 
actually occur until the years 1907, 1908, 1909, 1910, and since that time, and after the 
United States completed the Bougere levee, holding the water on the Jackson land 
after being deflected across the stream. 

Where tne injury is continuous, not amounting to a taking, the bar to a right of action 
for permanent mjiury (a taking) is removed untu the date when the permanent injury 
takes place. (King v. U. S., 59 Fed., 9; Lewis on Em. Dom., sees. 937-938, 941.) 

The landowner can elect to make his case one of permanent injury where there is a 
continuous injury which finally results in a taking. (Lewis on £)m. Dom., sec. 948.) 

Where the act complained of might or might not be injurious, and the claimant's 
right of action must depend upon its proving injurious, the cause of action can not be 
considered as accruing until the injury has actually developed, and until tiben the 
statute does not begin to run. (Steel v. Bryant, 49 Iowa, 116; Garrett v, Bicklin, 78 
Iowa, 115; Moore v. McKinley, 60 Iowa, 367; Brown v. Clingman, 47 La. Ann., 25: 
Hempstead v. Caigill, 46 Minn., 118; State v. Tiltman. 54 Mo. App., 490; West v. El 
Gampo Land Ck>., 32 S. W., 426; High Bridge Lumber Co. t;. U. S., 69 Fed., 326; King 
V. U. S., 59 Fed., 9.) 

Temporary flowing from time to time, not amounting to a taking or practical ouster 
of the owner, is only a consequential injurv, for which no action lies. But if (lie 
improvement shall ultimately result in sucn a permanent flooding as amounts to a 
taking, the ri^t of action for the value of the land then taken wifl for the first time 
arise. (High Bridge Lumber Co. v. U. S., 69 Fed., 326.) 

Where water was thrown back by a Government dam, on its completion, so as to flow 
a plantation, but the full effect in rendering it unfit for cultivation is not ascertained 
until three years later, the six years' limitation does not begin to run until the latter 
time. (King v. U. S., 59 Fed., 9.) 

On page 12 of the decision of the King case, supra, the court finds as a conclusion 
of law: 

''Although the water of the Savannah River was raised and thrown on the plantation 
when the dam was built, in 1885, the full consequences were not ascertained and 
realized until 1888, when the plantation was abandoned. In that year (1888) the 
cause of action was complete. This action, begun in 1893, is within the statutory 
period of six years. " 

JXTRISDICnON OP COURT OP CLAIMS. 

The '' taking '' is not a question of tort, but one of implied promise within the mean- 
ing of the statute, which confers jurisdiction on the Court of Claims of actions founded 
"upon any contract, express or implied, with the Government of the United States. " 
(U. S. V. Lynah, 188 U. S., 459-463; Merriam v. U. S., 29 Ct. CI., 18; Johnson v. U. S., 
31 Ct. CI., 262.) 

In the concurring; opinion in the L)rnah case, supra, Mr. Justice Brown (p. 475) 
states the doctrine to be, that jurisdiction may be supported irrespective of contract 
or tort under that clause of the Tucker Act which vests the Court of Claims witli 
jurisdiction of "all claims founded upon the Constitution of the United States or 
any law of Congress. " 

The works of the United States in this Jackson case, by joining the levee system 
as a whole in pursuance of the Eads plan, and the erection of the Bougere Levee, 
which holds and deflects the flood waters causing the taking, was authorized b>r 
the numerous acts of Congress, and was carried on under the direction of the MiBsiaaippi 
River Commission, a fixed tribunal created and maintained by the United States 
for the sole purpose of supervising and directing levee construction along the Mississippi 
River and its tributaries. 

The court can well imagine the temporary flowing of the Jackson land before the 
completion of the Bougere levee on June 28, 1910, and the present effect of that levee 
23.4 feet high, smd 29 miles in length, which checks and holds the flow of water from 
passing into its former natural outlet, deflecting it across the river and holding it 
on the Jackson land to a depth of 9 feet or more. 

ThiB is what caused the ultimate taking of the Jackson land. It is overflowed 
in part by the completed levee system above dumping the water onto the land. 
When it gets on the land it is prevented from flowing off by the Bougere Levee, located 
on the opposite side of the river, and the completed levee system below, which checks 
the outlet capacity of the flow of the river as in the Lynui case. In this particular 
the cases are similar in point of fact. 
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RECENT OPINION IN ARCHER CASE. 

As Stated by this court on page 10 of its opinion in the Archer case (No. 30,471), 
filed February 12, 1912: 

''In this connection it may be remarked that the levee system, as constructed and 
kept up by the local authorities, had not materially damaged these lands, and it was 
not until tne system had reached 'that state of completion which now exists ^ * * * 
that they were inundated with sand and gravel. 

This conclusion reached by the court in the Archer case is the correct one and 
embodies the views of counsel for claimants in this Jackson case. The conclusion, 
therefore, is that the "taking" was produced, and has resulted from the connecting 
up of the levee system as a whole, ana the erection of the Bougere Levee by the Unitea 
States, under the direction of Congress, as stated by the commission in its report for 
1910, which, as we insist, eliminates the question of joint liability as between the 
States, local authorities, and the United States. 

Until the levee system "reached that state of completion which now exists" the 
injury was temporary and continuous in the nature of a nuisance. This was produced 
by the works of the local authorities and occurred in part before the United States 
und^took its improvement under acts of Congress adopting the Eads plan. The 
"taking" would not have occurred had the United States kept hands off and left the 
natural outlets open and the levees in their disjointed and unconnected condition. 
It was the work of the United States in carrying out the Eads plan, adopted by acts of 
Congress, when completing the levee system as a whole, and building the Bougere 
Levee, which produced the taking. 

It is in evidence that by utilizing the combined resources of the States bordering on 
the river for levee purposes the local authorities could not have accomplished in an 
ordinary lifetime what the United States have accomplished in a very few years. The 
enormous amount of money spent by State and local authorities in levee construction 
covers a period embracing almost a century, while the millions spent by the United 
States producing the permanent injury and taking have been appropriated and 
expended in a comparatively few years. 

The "taking" was authorized by Congress when it adopted the Eads plan and after- 
wards appropriated public moneys to carry it into effect. The carrying of the Eads 
plan into effect and the building of the Bougere Levee produced the taking. The 
taking would not have occurred if the Eads plan had not been carried out and the 
Bougere Levee constructed. The United States are alone responsible for the injury. 
This being true, then the demand of claimants is founded upon the laws of Congress 
authorizing Uie work to be done, the adoption of the Eads plan specifying what should 
be done, and the building of the Bougere Levee, irrespective of the question of joint 
liability. 

. ARCHER CASE COlf PARED WITH THE JACKSON CASE. 

In the decision of this court in the Archer case, handed down on February 12, 1912, 
page 10 of the court's opinion, it is stated: 

"Hence, both by the construction of the dike and the completion and joining as a 
whole of the levee svstem, the United States alone has taken the claimants' lands. 
This joining of the locally constructed levees and the erection of the dike was in 
furtherance of the Government project alone — the confinement of the river within its 
banks^and thereby to improve navigation." 

To paraphrase the above language and apply it to the Jackson case (and we insist 
it is equally applicable) we have: 

"Hence, both by the construction of the Bougere levee, 29 miles in length, and the 
completion and joining as a whole of the levee system, the United States alone has 
taken the claimants' lands. This joining of the locally constructed levees, and the 
erection of the Bougere levee, was in furtherance of the Government's project alone — 
the confinement of the river within its banks and thereby to improve navigation." 

Again, let us refer to same page (10) of court's opinion in the Archer case and para- 
phrase the language of the court immediately following the quotation last above 
given by inserting the words Bougere levee in the place of the words Leland dike 
used by the court: 

"At the time of the erection of the Bougere levee the injury to the plaintiffs' land, 
which had theretofore been caused by the joining of the levee system, was conse- 
quential onl^, and had not amounted to a taking, and hence is immaterial to be com- 
Suted in this case, the Government's liability beginning at the time of its absolute 
estruction. It is true that the flood heights of the Mississippi River had been raised 
by the joining together as a whole of the levee system, and that this fact made the 
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erection of the Bougere levee more destructive to the plaintiffs' land than it other- 
wise would have been, but the findings show, and it is not denied, that the erection 
of the Bougere levee was the proximate cause of the flooding of the plantation with 
sand and gravel. It would be a travesty upon justice to maintain that the Govern- 
ment is exempt from paying for this destruction because some prior injuries inflicted, 
not amounting to a taking, had accelerated and assisted in this destruction.'' 

THE B0T70ERE LEVEE. 

It is the contention in this Jackson case that both by the completion and joining 
of the levee system as a whole, and the erection of the Bougere levee, 29 miles in 
length, bv the United States alone, which was not completed until June 28, 1910, 
and 23.4 feet in height, holding the water and deflecting it to the opposite side of the 
river, operated the destruction of the Jackson lands — both being in furtherance of the 
Government project alone, as was true of the completed levee system and the dike in 
the Archer case. We insist that there can be no distinction, however closely drawn, 
between the Archer and the Jackson cases. They are identical. The only possible 
difference is this: 

In the Archer case the dike is located on the Archer land. The Archer case is the 
only overflow case, either in the Court of Claims or before the Supreme Court of the 
United States, where the works of the United States actually invade the land. 

It is not an actual invasion by the works of the United States which controls the 
question of a taking and makes the Federal Government liable for just compensa- 
tion. The invasion mav occur by the presence on the land of water, earth, sand, 
gravel, cotton wood, willows, underbrush, or other stuff placed thereon as the result 
of the works. This has been decided in all overflow cases. (Pumpelly v. Green Bay 
Co., 13 Wall., 166; King v. U. S., 59 Fed., 9; Gould on Waters, sec. 209 and notes.) 

There was no actual invasion by the works of the United States in the Lynah case; 
none in the Williams case; none in the King case; none in the Pumpelly case; none in 
the Kennedy case; none in the Welch case; none in the Grazzard case; none in the 
Sewell case; none in the Walls case; none in the Tomkins case; none in the Margaret 
Vir^nia Smith case; none in any Savannah or Monongahela River cases thus far 
decided by this court and the Supreme Court. 

In no case save Archer's have the works of the United States invaded the land, yet 
the claimants recovered in all these cases. 

The why make a single exception of the Jackson case? 

When the Jackson case is carefully considered in the light of the evidence submitted 
in all other overflow cases, it is the best proven case yet submitted for decision in any 
of the courts referred to and is stronger in principle than any of the other cases. 

Until the flood water was checked and deflected in the direction of and onto the 
Jackson land by the completion of Bougere levee it still had some value, but in recent 
years it has been abandoned. 

THE UNITED STATES HAVE ADOPTED THE FOOTHILLS AND USINO THEM TO SERVE THE 

PURPOSES OF LEVEES. 

The United States, being a public body, speak only through their representatives. 
They can not speak directly lilce the individual. Their intent can only be gathered 
from lon^-continued and successive acts. 

The original petition, filed in 1894, charges the United States with the use an^ adop- 
tion of the foothills. The only answer made to that petition is to be found in the report 
and surveys made by Col. Derby in 1895; the testimony of Maj. Herrod, stating that 
the foothills hug closely to the river and serve the purposes of levees; the further testi- 
mony of Maj. iferrod and Smith S. Leech, saying that it was cheaper to flood the land 
and pay the damage than to build levees. This is corroborated by the commission's 
reports of 1896 and 1910. It is said in the report for 1910 that the lands are now subject 
to "perpetual inundation," and that the people have no ** possibility of relief." 

To corroborate this testimony the affidavits of eight leading citizens have been filed 
to support the correctness of this contention. 

The only reply made by the Government is to be found in the above testimony. It 
does not deny its use of the foothills. The burden is on the Government to disprove 
this contention if it is not true. It has not even attempted to do so. We must there- 
fore accept this fact as proven by claimants. 

Then why say that the ordinary layman should be called in to prove the intent of 
the National Government, of which it has for over 17 years been accused and does not 
deny. It is doubtful if the evidence of a layman on this question would be competent. 
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THE BBDPOKD CA8E. 

Welei is called "flood water" only when it rises eo high as to overflow ite banks. 
Revelment then becomes submerged and serves no purpose until the flood tide recedes. 

No one can be held respoiuible for damage done to private property by the unre- 
stmned and unconfined flow of flood waten in their natural couiee in times of flood, 
that being the act of God. 

Before being confined between the improved levee ayatem, and the water pennitted 
to take its natural coiubc, the flood waters of the Misaissippi Rivor did not materially 
affect the Jackson land either in value or productive capacity. 

The revetment in Bedford's case was intended to prevent erosion, and the washing 
of the face of the river bank, below the top of the bank, when the river was navigable 
and the water confined within its low-water channel. 

Flood wHtere of the Minismppi River make navigation impoesible. Their confining 
is not intended to make the nver navigable in flood times. Navigation in time Ot 
floods is atopped because of the disastrous eSect which the high waves, coming from 
the boats, have on the levees. The beating of the wavea have a tendency to impair 
and leaeen their stability and efficiency. 

Levees are built on top of the surface of the land, far removed from the river bonk, 
and intended to confine flood waters, after they cease to be navigable and have left 
the main channel of the river, and pureuing their natural outlets. Before being con- 
fined by the Bougere levee and deflected, the flood waters overflowed the Jackson 
land, but they pasaed ofl quickly and did not materially injure it or a&ect its produc' 
live capacity. 

The court, referring to the Bedford case, would have us believe that Bedford had 
no right to contend against the unrastrained natural flow of the river in low-water time, 
as the river then flowed from the result of natural causes, the current of which was 
washing the face of the river bank, below the top of the hank, and if continued unre- 
strained might injure or threaten navigation, and that the Federal Government had 
the right to revet the bank, resisting the continued erosion made by natural causes, 
and preserve the natural conditions without being liable for any injury done the 
Bedford land. We do not question this doctrine when applied to a proper case, 

Therevetmentcouldnotserveany purpose in times of flood. It issubmergcd and loses 
ilsuaefulnewi. It is intended to hold the water in ite adopted coiuTse in low-water tide. 

Without again going into the quention of whether or not the injury to the Bedford 
land could be assi^M to the revetment, as often stated by the Supreme Court in 
Other cases, and twice stated by this court in the Walls and Ueyward cases, claimants 
frankly aay that they do not question the dominant right of the Federal Government to 
preserve the navigability of a navigable stream by revetting a river bank to hold the 
wat«r in the main adopted channel of the stream made by the river itself from its 
natural flow and causes in low-waler time without being liable for damageby overflow, 
but they respectfully submit that this doctrine does not apply to the confining and 
deflecting of flood waten by a completed levee system after the water gets beyond the 
river bank inflood time, which is the only time that levees serve any purpose whatever. 

If the Bougerecrevassehad been an outlet for the water of the river in low-water tide, 
as was true of the cut-oS in Bedford's caae, and it was necesaary to close that outlet 
to preserve the main channel of the river in aid of navi^tion in low-water tide, and 
thus preserve the channel of the river to improve navigation, but the closing of which 
caused the water in low-water tide to overflow and iniuro the Jackson land, then it 
might be contended that the doctrine established by toe Bedford ca^e could possibly 
be applied to the Jackson ca^e, but under the facts presented in the two ca^es there 
is no similarity between them and this doctrine adhered to in Bedford's cafe certainly 
does not appi v to the Jackson case. 

The court should not lose sight of the distinction to be drawn between revetment to 
bold the water in the channel in low-water time and the building of levees to confine 
the water in flood time. 

The established law of the land as to flood waters and damage produced by their 
confinement is lo be found in the case of Cairo R. R. Co. v. Brevoort (62 Fed., 128). 
Also Barden v. City of Portage (7B Wis,, 126). 

The object of the Government being to confine flood waters brings the Jackson case 
within the doctrine established by these and similar cases, and the authorities there 

We respectfully maintain that claimanta have made out their cafe and are entitled 
to judgment for an increased amount under the law established in the Archer case by a 
unanimous decision of this court. 

Respec tfullysubmitted. 

WArriiAN H. Co.VAWAT, Attorney for Claimanta. 

February 19, 1912. 
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Exhibit F. 

(Indorsed:) Court of Claims. No. 18274. Jackson. Mississippi Overflow Cases v. 
The United States. Gen. W. H. Bixby, Chief of Engineers, incloses copies of certain 
surveys, etc., as requested in letter of December 16, 1911. Filed January 20, 1912. 
Court of Claims. 

War Department, 
Office of the Chief of Engineers, 

WaskingtoTij January S, 1912. 
The Attorney General. 

Sir: 1. Complying with request contained in letter of Assistant Attorney General 
John Q. Thompson, of the 16th ultimo, addressed to the Chief of Engineers (W. W. S.), 
I have to inclose herewith copies of surveys recently made of the three basins from 
Glass to Grand Gulf, from Rodney to Coles Creek, and from Fort Adams to Tunica, 
together with extracts from a report of Capt. Robert R. Ralston, Corps of Engineers, 
of October 31, 1910, which contains all the information available as to the acres over- 
flowed and the extent of levees required to protect these basins h^m overflow. 

2. The president of the Mississippi River Commission states that "The area given 
on the map of the basin from Tunica to Bayou Sara is thought to be correct. A new 
survey would be necessary to enable an approximate estimate of the number of cubic 
yards required to construct a levee in this oasin." 

By authority of the Secretary of War. 

Very respectfully, W. H. Bixsr, 

Chief of Engineers^ U. S. Army, 

Mississippi River Commission, 

Fourth District, 
Metropoutan Bank Buildino, 
New Orleans^ La., October 31, 1910, 

The President of the Mississippi River Commission, 

St. LouiSf Mo, 

Sir: The following tables give the estimates of cost, etc., of levees and present value 
of lands that will be protected from overflow in the three basins surveyed, assuming 
the levees built to Mississippi River Commission grade with an 8-foot crown and slopes 
of 3 to 1. 

(1) Bonn: Glass to Grand Oulf. 



(a) Levees: 

Station 75 to station 310 

Station 310 to station 387 

Station 387 to station 686 

Station 665 to station 880 

SUtlon 880 to sUtion 905+41 

Station 905+41 to station 977+90. 



(6) Land protected: 

2,302 acres of cleared land, at $20 

2,377 acres of wooded land, which could be easily cleared and 

placed under cultivation, at $15 

8,286 acres of low wooded land , at $6 



12,965 acres. 



Cubic 
yards. 



546,975 
294,500 
547,440 
291,400 
41,670 
200,440 



1,922,425 



Rate per 
cubic 
yard. 



Centi. 
13 
17 
15 
13 
15 
25 



Total. 



$71,106.79 
50,065.00 
82,116.00 
37,882.00 
6,250.10 
50,110.00 



297,530.25 



46,040.00 

35,655.00 
40,716.00 



131,411.00 



BIPABIAK DAMAGES ON EAST BAKK OF MISSISSIPPI BIVEB. 69 
(f) Bagin: Rodney to Colu Creek. 





Cubic 
yud). 


yard. 


Total. 


(■) LcTcn:! 


iS 

121,200 
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318,100 
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1,2W BCTV3 ot wooded ISDd, 


I,73«,70a 


283,882.00 
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14,121 ««. 


m.S87.00 



(.1) Bagin: Fort Adami to Tunica. 





ni* 


"gr 


Total. 




28,000 

2lj!sw 
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1,041,150 
KlsilW 


152,346.50 
















(MLuidprolecled: 


1,224,450 


189.426.50 
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65 2fiaoo 


1,017 Bcr^s or land which csD easily be cIcsredBUdplKedondet 
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lO.ftIO acres 


281,021.00 


76 ttres of wooded land which could be easUy cleared aod cul. : 






















12,066.00 















> EuluEingeilsUiiK levee. 



Very reepecttuUy, 
X 
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